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AFFIDAVIT OF DEFENCE. 

No judgment for want of a sufficient affidavit of defense i>rhould be . entered 
unless the plaintiff's statement Is such as will support a Judgment. 

Instead of declaring for unpaid installments, the proper practice is to declare 
for and enter judgment for the penalty for the liquidation of the amount then 
due and afterwards from time to time liquidate the amount due in case of fur- 
ther default. This practice is regulated by Act of 14th of June, 1836. P. L. 638. 
Com. to use vs. Stark, et. al— 150. 

ASSUMPSIT. 

See Injunction. 14. 

ATTACHMENT. 

Rule to Quash Writ/ 386. 

AUDITOR'S REPORT. 

Exceptions to. . 

There can be no mechanics' lien for alterations or additions unless, as a matter 
of fact, notice has been given to the owner as required by the Act of 1887. 

It is an essential element of proper pleading that the giving of such notice 
be averred in the lien. A failure to do so will be cause for striking off the Hen; 
but in th'is respect the lien is amendable at any time before trial and no third 
party can be prejudiced thereby 

While no particular form of words is necefiisary- to give the notice reqi^red by 
the Act of May 18, 1887, of an Intention to file a mechanics' lien for additions, such 
notice to be effective, should be framed in language sufhclently clear and definite 
to infoipin the person notified that the material-man intends to file a lien under the 
Act of Assembly for the price of the material furnished. 

A lien was entered of record on August 5. 1897, and a mortgage nine days 
later. The mortgagee contended that because the lien itself failed to aver notice 
of the claimant's intention to file a lien the claim was "fatally defective," and, 
.after the expiration of six months, could not be amended to the prejudice of tfie 
mortgagee. 

Held: That such contention is untenable, ^e mortgagee certainly had notice. 
The lien was entered and recorded in the "Mechanics' Lien, Docket" in accordance 
with the provisions of the third .section of the Act of 1836. 

This section specifies in detail the nature of the entries to be made on the 
docket. A mechanics' lien claim is not a record; the Hen docket Is the record, and 
it alone effects encumbrances and purchasers. — WInton's Executors va. Lieonard. 
338. 

BIGAMY 

See Divorce. 8?. 

BOARD OF HEALTH. 

"It is apparent .that It was the intention of the Legislature by the Acts of 1893 
and 1895 to mrotect the public* from the danger of Infectious and contagious diseases 
in the municipality as far as possible.'' 
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A board of health is created for the express purpose of ascertainlngr what pre- 
cautions are necessary to be taken to protect the citizens, and are empowered 
to see that such precautions are taken, when nuisances prejudicial to the public 
health are maintained or allowed ui>on the premises of a private citizen. 

In performiner this duty the board of health are officers of the borougrh. 

The assistants and workmen who perform the labor incidental to the abate- 
ment or removal of a niusance, perform such labor for the borough, and not for 
^the owner of the premises, and they mu8t.lo(^ to the borough for their pay. 

The work is done for the borough, and the Act gives the borough the right to 
recover the cost and expense thereof from the* person who is responsible for the 
cause of such labor. 

Boards of health have power to bind the borough by contract for the work of 
disinfecting a private house, notwithstanding the fact that no estimate of the ex- 
penses of the board had been submitted to the council, as directed by the seventh 
section of the Act of 1893; and the fact that no appropriation has ever been made by 
the council will not prevent the recovery from the borough by the person so em- 
ployed to disinfect. 

The sixty-sixth section of the Act of March 31. 1860. does not apply to boards 
.of health. 

The question of whether under the circumstances It was necessary for the pro- 
tection of the public health, that the board of health should employ the . plaintiff . 
one of the members of said board, to do the work of disinfecting, 'was submitted to 
the Jury, the Jury having determined the question of necessity In favor of the- 
plaintiff. 

Held: That his employment was In accordance with public policy. — ^Wilson v«. 
Boro. of Montrose — 101. 

BUtLDINQ A, LOAN ASSOCIATIONS. 

A New York corporation loaned money to a resident of Pennsylvania. To securc- 
the payment of the loan, a mortgage was given. 

Upon the corporation becoming Insolvent a receiver was appointed to wind up- 
Its affairs. 

Two questions arose. Ist: Was the mortgage a New* York or Pennsylvania 
contract? 

« 2d: Was the mortgagor's indebtedness to be ascertained according to the rule 
prevailing in Pennsylvania, relating to the settlement of the affairs of an Insolvent 
association, or according to the New York rule? 

It was shown that the mortgage was on land In Pennsylvania and that an agent, 
appointed by the company, collected, lix Pennsylvania, all the dues, premiums ^nd 
Interest due on the loan and remitted them to the home office in Syracuse, N. Y. 

It was through such means that the corporation carried on its business. 

The express terms of the contract, which was the mortgage, the mortgagor un- 
dertook to pay the mortgage "at its office in Syracuse. N. Y., Its successors or as- 
stgxw, the Just sum of one thousand dollars, with interest and premium thereon." 

It also appeared that the certificate of stock Issued to defendant had endorsed 
on it the following clause: "All payments In money, payable in any manner, or 
upon any account, either to or by this corporation, must be made at the principal 
office of the corpora.tion. at Syracuse. N. Y. The by-laws of the company contained 
a similar proviso." 

Whatever might be said as to the extent of the authority of the agent, it cm 
not be gainsaid, that if for .any reason there should be a call, warranted by law. for 
the payment of the principal sum named In the mortgage, such principal sum 
would be payable only in Syracuse, and that a payment to the agent would not 
discharge the mortgage. Therefore the answer to the flri>t question is. the contract 
Is a New York and not a Pennsylvania contract.^ Bennett vs. The Association. 177 
Pa., 288; The Assoqiatlon vs. Berlin. 201. Pa.. 1; Beso vs. The Association. 201. Pa.. 
366. 

As* to the second question: When a receiver was appointed, and' the company* 
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ceased to do business and nothinsr further remained but liquidation, the existing re- 
lations between the parties were, to some extent, severed by the insolvency. 

The chongre effected In the obligation of th6 defendant to the company may be 
found in the rule applicable to insolvent building associations incorporated under 
the law of Pennsylvania in Strohen vs. Franklin Saving and Loan Association, 115 
Pa., 273. wherein It is decided that a borrowing stockholder, in settling with an in-, 
solvent building and loan association, should be required to pay what he actually 
received, with interest, or that the payment of the stock should not be credited to . 
reduce the loan. — Safety Investment & T-.oan Co. to the use of Liewis. Receiver, vs. 
Van Kleeck. et. al.— 135. 

CASE STATED. 

A proceeding to Impeach a Justice of the Peace Is not a judicial proceeding, un- 
der the constitution in force, when the Act of 1W)4 was passed. o»' under the present 
constitution. - 

The sole power and jurisdiction rests in the Legislature. The Act of the 14th ' 
of January'. 1804, 4 Smith's Law. 107. wns passed for the purpose of providing a 
convenient method of procurirtg the testimony for the use of the Legislature In 
such cases. 

The duties of a Jn.rlge who takes testimony in such proceedings are not Judicial, 
but ministerial, coupled with the bare power to fix a time to hear witnesses, issue 
summons to the Justice of the Peace or Alderman, and such compulsory process. as 
. may be required to procure the attendance of witnesses — that is. Just so much 
power as is necessary to procure the testimony for and against the Alderman. This 
testimony he is required to reduce to writing and tran.smit to the tribunal having 
jurisdiction, namely the I^oglFlature. — Kelly vs. County of Lackawanna — 127. 



The general principle is that under certain conditions the courts, or the judges 
thereof, have the inherent power. Independent of statutory authority, to exercise 
t'ontrol over the court rooms, judges' rooms, jury rooms, the corridors of the court 
house oijd the approaches thereto, and to provide such arrangements as to lighting, 
heating, and such chnnges and improvements In sanitary conditions as are ab- 
^^olutely necesaarj' to secure a safe, healthy, convenient and comfortable placfe for 
the I ran section of bUFlre^s In connection with the public administration of justice. 

When a deflclencs' of public accomodation induces «i>' expenditure, it must be at 
th6 pttbllc charge, for it is as much a pgrt of the contingent expenses of the court 
r»s is fhe price of the fire-wood and candles consumed in the court room. 

The power to reprir a coiurt room is* nkin to the power to punish for contempt. 
T*ike the powes to punish for contempt. It springs out of absolute necessity, out of 
that .hlcfhest law of nature, self-preservation, and does not belong to tlie general 
.Hirisdlction. but Is Incidental to such jurisdiction, and is Inherent in the court.— 
Pturdevant & Co. vs. County of Luzerne. 267; Tjoyshon vs. County of T^cka.. 333. 



The reel estate of n school district used for school purposes is not liable to as- 
r'essm<»nt for the cost of constructing a sewer In front of it. — City of Scranton vs. 
City of Scranton' School District. '367. 

CERTIORARI. 

Th«^ .summons must st«te where the defendant Is to nppcfar and the constable 
Tr»ust make. .his return under oath. . 

The Act of July 9. 1901. P. T^. 614. requires service "by a true and attested copy 
!•! nil ca.«es.** — Gnrey. et. al. vs. Redmond. 52. 

Judgment will be .reversed. First: When the writ does not show the location of 
the alderman's office. 

Second: When the writ was not served as required by the Act of 1901. 

Third: When there was no summons issued after the return of an attachment. 
— Gllroy vs. The Bostock Show Co.. 97. 
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. To the general rule in cases oX certiorari to aldermen and Justices of the peace, 
that a court is not to look heyond the transcript, there are limited and rare excep- 
^ons. They all relate to condudt of the magistrate. 

Parol evidence may be. taken to establish want of Jurisdiction in the Justice, 
Corrupti(m. or the fact of his giving Judgment without evldience. 

Also it may be, shown by parol evidence on certiorari that the docket of the 
Jugtice was ftOsely kept.— Ansley vs. Behres. et.al.. 831. 

CHARTER. 

I3nder the declaration of rights, adopted by the people of Pennsylvania, "all 
men have a natural and Indefeasible right to worship Almighty God according to the 
dictates oi their own consciences." This fundamental guarantee is the inception 
ot the law governing the incorporation of societies for the support of public worship. 

The legislature has enacted laws prescribing and regulating the form and 
method of the Incorporation of religious and other societies &6 corporations of the 
first class. 

The Courts. In passing- upon charters, are required to ascertain:. First, that the 
Articles of association are in proper form. Second: That the purpose of the incor- 
poration is deariy stated and is within the law. Third: That the proper pro- 
visions are inserted as to the control of property; and. fourth, that the purpose 
€4 the lncorporati(m shall appear to be lawful and not injurious to the community. . 

As a general rule, when these requirements are complied with, a decree of In- 
corporation is made. 

Ccmsiderations, however, have arisen from time to time which have been the 
.subject of Judicial constructiqn. The proposition of law thus ^tabllshed are asr 
binding as churqh legislative enactment. Among those are: First, that a charter 
for a religious soci^lty can not Incorporate under a name, which, on account of Its: 
similarity to the name of another Incorporated society within the same Jurisdiction. 
Is liable to lead to confusion.* second, that such a society can not adopt a name 
which is misleading, or. in other words, a name that would natu'fally lead people to 
believe it Is associated with a certain denomination, when, as a matter of fact, its 
declared purpose is to be independent of all denominations; third, that the minority 
hi a religious society which adheres to the original purpose of incorporation is the 
lawful body. 
^ A ^decree of Incorporation will be made when the purpose stated is "the support 
' of public worship according to the doctrln/ss. contained in the teachings of Jesuar 
Christ revealed In the Holy Scriptures as more particularly set forth In the first 
four Ecumenical Councils of the Christian - Church, and under such rules of dls- 
^iipiihe and government as may be prescribed by the by-laws of the United States, or 
of this Commonwealth. 

When it appears frcxn the application that the Intention is clearly to organize 
and incorporate a church which does not recognise any other , superior authority 
and Judicatory; In other words, an independent church, a charter should be granted. 
• because "all men have a natural and Indefeasible . right to worship Almighty 
Q64 according to the dictates ot their own consciences." provided there Is no other 
chtjrch. within the Jurisdiction erf the same name.—In Re: Incorporatloh of St. 
fStaclslaus Polish National Reformed Church, of Scran ton. Pa.. 21. 

COMMONWEALTH. Court. of Oyer and Terminer. 

The Veneral rule prior to the act of May 23. 1887. was that the sworn testimony 
of a, witness. f,!ven iii any Judicial proceeding, may be received at a subsequent 
trial of the same matter bet^en the same parties where the witness can not be 
produced at such subsequent crlal, and his absence Is not caused by the party desir- 
ing to U8e:^|lfs evidence. In civil cases the rule Is not restricted to the testimony 
of deceased witnesses, but applies equally to those who are out of the Juriisdiction. 

The act of May 23. 1887..- P. L.. 161, obliterated. Inter alia, all distinctions inr. 

civil suits between deceased witnesses and those who are out of the Jurisdiction. 

- or can not be found, or have become tnc<mipeteni to testify for ahy legally' suflL— 
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clent- reason, and made the properly proven Aotes of the examination oJT «ueh^ wit- 
ness competent evidence. Instead oi mere data with which the person who took 
them may refresh his recollection. The same act obliterated distinctions alonsr the 
same line in criminal cases. 

Where a witness who has given testimony in any Judicial prbceedlng, civ}l or 
criminal, can not be produced at a subsequent trial of the same matter betweer 
the same parties, there can b^ no objections on such grounds to receiving his sworn 
testimony at th^ former trial, if the absence of the witness Is not caused by the 
party desiring to use his evidence. 

Where a witness has been, examined in the presence of the accused, and the 

latter has had a full opportunity to cross-examine him, the requirements of the 

constitution of Pennsylvania that in all criminal prosecutions the accused hath a 

, right to meet the witness face to face, and the somewhat similar provision of the 

constitution of the United States, are fully complied with. 

Where, upon a subsequent trial, the .witness is dead, or beyond the Jurisdiction 
of the court, there seems no good reason why his testimony taken upon the former 
trial, and clearly proved, should not be admitted. — Commonwealth vs. Lenouskey. 29. 



Both the assignor and the assignee of a claim assigned in violation of the Act 
of May 23. 1887. P. L. 164. which forbids assignment, with or without value, of 
claims against residents for the purpose of depriving such persons of the right to 
have their personal earnings or property exempt from application to the payment 
of their debts, may be Indicted for conspiracy. 

The Act of March 21. 1806, 4 Sm. Laws. 332. can not be Invoked to prevent such 
prosecution, notwithstanding the fact that the Act of May 23, 1887. provides that 
the person assigning such claim in violation of the Act shall be liable in an action 
of debt to the person or persons from whom such claim shall have been collected 
by ajttachment or otherwise, outside of this Commonwealth, for the fuU amount of 
debt. Interest and costs so collected, and that such assignor shall not be en- 
titled to the benefit of the exemption laws upon any execution process Issued upon 
any Judgment recovered In such action. — Commonwealth vs. Miller, et. nl.. 39: 
Commonwealth vs. W. W. Scranton — Charge of Court. 161. 

CONSPIRACY. See Com/nonwealth vs. Miller, et. al., 39. 

DEMURRER. 

'The compensation of a constable miust be measured b> the law prior to his 
Section. 

.mring the term of a constable the legislature passed an act increasing his. fees 
"for certain services/ Held: That such compensation would be an Increase of the 
fees of the constable during his term of office, and that, under the constitution the 
general assembly had no authority to do so. — Evans vs. Liloyd, Controller, 42. 



A Judgment on a demurrer, when the merits of the case are not passed upon, 
will constitute no bar to a second suit. 

Plaintiff having choice of two Acts of Assembly, each allowing different dam- 
ages, had Judgment rendered against him on demurrer upon purely legal grounds. 
Held: To be no bar to a second suit. — Bischoff vs. Du Bree. et. al.. 43. 



The general. proposition that where several defendants are Joined, and several 
distinct and Independent matters are charged in the bill, it is bad for multifarious- 
ness, should be understood and applied in harmony with another equally important 
rule, that all persons, materially Interested In the subject-matter of the suit, must 
be made parties. 

To. be> ground for demurrer the several subjects, of the suit must be perfectly ' 
distinct and uhcon^M^ed. 

Where the general right claim covers the whole series of 'tiansactions the suit 
will lie and it- would be the -policy of equity to maintain the bill, in order to pre- 
vent multiplicity of suits. 
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It is no objection to the bill. that the relief sought would vary as between tho 
different defendants If the case as charfjed should be made out. — Spruks vs. Jones, 
et. al.. 85. 



The procedure act of 1887 requires the declaration, in assumpsit and trespass, 
to be a concise statement of the plaintiff's demand. It should oe not only concise 
but precise; exhibitingr. with accuracy and completenea.««, the ground upon which 
recovery is sought. It is not enough that the evidence shows a good cause; it mu.st 
show the cause of action laid In the declaration. — Sklvington vs. Palmer, et. al.. 244; 
Same vs. Same. 245. 



When a declaration alleges sabstRntially tliat a s^aa pipe became injured nnd 
broken, that the gas escaped and collected In' a cellar or basement of a building 
fn such quantities as to caupe an explosion, etc.. the court will take Judicial notice 
that the gas could not accumulate in such quantities as to cause an explaslon of 
.such force as to destroy a building, without ignition, and when there is no averment 
that said gas was ignited by defendant, the court will sustain a demurrer upon the 
ground that no cause of action is set forth with sufficient precision under the pro- 
cedure act of 1887. — Klein vs. Richards, et. al.. 249; State Capitol Savings & Loan 
Association vs. Roche.. 278: GofT vs. Campbell, et. al.. 2S0; Klein vs. Scranton Rail- 
way Co.." 325. 

DIVORCE. 

While the statute allows the Courts of this state to take cognizance of causes 
of divorce originating without the state, this is subject to limitation that In some 
way the respondent Is brought within he jurisdiction of the Courts of this state. 

Where after the cause of divorce has arisen the injured party betakes him or 
herself to his or her state, he or she can not thereby draw the domicile of the other 
into it so as to give jurisdiction. 

, A wilful and malicious desertion must appear affirmatively. It is not sufficient 
for witnesses to state conclusions. 

Pacts must be proven showing the desertion j;nd that ft was wilful and 
malicious. 

In making proof of the allegations of a libel In divorce ex parte, the facta 
should be proven by wttnespes .who have knowledge of them and It should affirma- 
tively appear in the testimony that such witnesses testified from their own know- 
ledge. 

Redress must be brought to such cases In the forum of the respondent. 

Shepard vs. Shepard. 18 Pa. Sup. Ct. R.. 467. Is not authority to the contrary.^- 
Barry vs. Barry .6. 



For want of evidence of a divorce otherwise than his ciwn testimony. ;i <ur«,»rd- 
ant. who is proved to have married within the Jurisdiction while a former wlft? 
Is living, may be found bj* the jury to be guilty of bigamy, and upon siicTi finding 
will be sentenced. 

It seems that under Russian law a divorce between Jews may be declared by a 
rabbi.— Commonwealth vs. Gravlnow. 83. 

EQUITY. 

A Court of ?2quity has no Jurisdiction to decree the reinstatement of the plain- 
tiff as a member of the defendant church. 2d. The plaintiff's bill should be dis- 
missed. 

Writs of mandamus are provId«'d for and the proceedings thereon are regulateUT 
by the act of 8th June. 1893. P. L.. 345. From this act ft appears that the early 
decisions to the effect that the writ is not available to enforce a -nere private right 
are no longer *of any force. 

In Pennsylvania it seems that the remedy to restore a member improperly'ex- 
pelled from a corporation is by mandamus and not by bill in equity. 
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A different doctrine prevails ^when property rigrhts are to be adjusted. 

Mandamus Is a common law remedy' to compel an action, while injunction is an 
equitable remedy to prevent action. 

Where a society^ is unincorporated thei-c can be no remedy by mandamus. 

If a worshipper has had a trial according to the laws and usaeres of the church 
of which he is a member, no civil tribunal had the rigrht to nullify the result of 
such trial. However, a civil tribunal is required to examine into the rearularity of 
the proceedingr In the ecclesiastical body which resulted in the expulsion of a 
member. 

If the decision of the latter body plainly violates the law, it professes to ad- 
minister, or is In conflict with the laws of the land, it will not be followed.^Eben 
P. Da\']es vs. The First Welsh Baptist Church, of Scranton, 181. 



Until a bishop of the United Greek Catholic Church (to be called hereafter the 
Greek Catholic Church) locates In the United States a priest of chat church in this 
country, before he performs ecclesiasticfll functions must secure "faculties" from 
the Latin bishop of the diocene In which he locates and thereby subject himself to 
the Jurisdiction of the said blshop.-^Shylak, et. al. Trustees vs. The Greek Catholic 
Congre^tion. of the Boro. of. Olyphant. et. al.. 207. 



A construction Is to be placed on a document such as will render it reasonable 
rather than unreasonable ond just to both the parties rather than unjust. It is 
generally agreed that courts of law or of equity may correct, nierely as a matter of 
construction, obvious mistakes of a verbal or clerical character so as to bring all 
parts of the instrument into harmony with the manifest interest of the parties 
gathered from the Instrument Itself, since greater regard Is to tie paid to the clear 
Intent of the parties than, to any particular words which they may have used in 
the expre:ssion of their intent. Accordingly, in order to effectuate the intention of 
the parties, words omitted from the instrument may be supplied if the context 
clearly shows what Is Intended. 

Words of a deed, In case of doubt, will be construed most strongly against the 
grn.ntor. — Scranton Gas & Water Co. vs. Hulbert, 263: State Capitol Saving & Loan 
Association <'s. Roche. 278— See 280. 

EVIDENCE. See Bigamy— Also Divorce. 

HU8BAND AND WIFE. 

• AVhere a contract is made with the husband on his own credit for Improve- 
ments on the property of his wife, and such Improvements are charged in books 
of account against the husband, and there Is nothing to show that the husband was 
the wife's agent, ;the separate estate of the wife can not be made liable. In such 
a case, even If the husband had fraudulently placed the title in his wife, suit 
against her can not be maintained.— Donnelly vs. Keller. 78. 

INDICTMENT. Rule to Quash. 

The Act of May 6, 1899, relating to Junk dealers, is constitutional. It providea 
for a lawful exercise of the police powers t of the state. — Commonwealth vs. Ira 
Leber. 288. 



An officer of the Society for the Prevention of Cruelty to Animals may arrest a 
person guilty of cruelty to animals upon view without warrant; or, on complaint to 
him by a citizen, he may arrest without warrant. He has not, however, the general 
powers of an officer of the peace. 

If he makes an arrest for any offense other than the one designated in the act 
of Assembly, he acts as & private person. 

If a private person be present when any felony is committed, he is l>ound by law 
to arrest the felon; he may arrest upon a hue and cry raised upon a felony com- 
mitted and he may arrest in case of an affray and riot liable to result in murder. 

When It appears that the prosecution la not within any of t'he exceptional con- 



f INDEX. 

dltions under which a prtvate person may prosecute, a rule to quash the Indictment 
win be made absolute and the Indictment quashed.— Commonwealth vs. Duer, 362. 

IN RE: 

Revocation of Hotel License. 

The rlffht to recover costs depends entirely upon statutory enactment. 

The attorney for a complainant, upon a petition to revoke a license for a. viola- 
tion of license law, Is not entitled to have an attorney fee of $20.00 taxed as part of 
the costs of the 'proceedings therein. 

The Act odT 18th May, 1887. P. L... 106. In which an attorney fee of $20.00 la men- 
tioned, relates to proceedings to abate a nuisance occasioned by the sale of llquore 
tn violation of any law of the commonwealth.— lievocatlon of Hotel License of 
Stephen McKenna, 1. 



Rule of Court relatln); to.thej;>utillcation of legal notices in Lackawanna County. 
Lackawanna Jurist designated. 



Incorporation of St. StanlHlaun Polish National Reformed Church, of Scranton. 
Pa.. 21. See Charter. 



Estate of Adam passold. 

The $300 exemption allowed a widow under the Act of April 14th, 1851. is in- 
, tended as a temporary provision for the widow and those Immediately dependent 
upon the decedent. 

It takes precedence over creditors and heirs. It is a pure gratuity by force of 
law and may be so enjoyed. 

The widow, however, can waive the right as effectually as she can any other 
personal privilege. Such a waiver may be by Implication. 

Tardiness which might lead creditors to incur costs and if^^nse may con- 
stitute laches whith would deprive her of the exemption. 

The Act provides no time within which the widow's claim may be made. Laches 
depend upon the circumstances and not lapse of time. — Fassold Est.. 87. 



Estate of Cope. 

Where an executor mingles moneys of an estate with his own money, and de- 
posits the same witli a firm of stock brokers to be used as margin in specula ting- 
in stocks, and subsequently withdraws the estate moneys with two jter cent, al- 
lowed by the brokers, the executor will be charged full legal interest on the amount 
of the estate money which he had uf^d. 

Where an executor puts up property at public sale, and uses a pulferto get rid 
of other bidders, and the puffer takes title and subsequently conveys the property to 
the executor without any money passing and the executor charges' himself with less 
than the amount of the highest legitimate bill, the executor will not be permitted 
to retain a large profit which he made by a re-sale of the property. 

Where an executor fraudulently uses moneys ot the estate in stock speculation, 
and makes profit by clandestine and fraudulent sales and re-sales of property be- 
longing to the estate, he will not only be surcharged with the Illegal profits which 
he has made, but will also be deprived of commissions and counsel fees. — Cope'ifc 
Est.. 46. 

Death of John B. Collfnga, 53. 



Estate of Baer — Claim for Service* — Relationship, 77. 

Estate of Young. 

Commission of administratrix tfhould be based 4ij^n the services rendered. 

Comjnlssion being intended as a compen.<iatlon for time, trouble and responai- 
biUty. should be graduated by these objects without a strict regard to the amount 
received or disbursed. 
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Compensation may be arrived at, as a matter of conveniencep by the way of a 
peroentase on the amount of receipts and disbursements. 

"Compensation, Aowever, is the rule, and when the executor has had to en- 
counter ■extraordinary difflculties and reeiponsibilitles, he is entitled to compensation 
accordin«rly- ' , u 

"Commissions are given as a compensation for labor and resjtonsibllity; it is 
not a question of percentage."— «Bst. of Thomas Youner. deceased, 99. 



Estate of Bortln. 

A recoflrnizance -in the Quarter Sessions, conditioned for the payment of money, 
does not have to be forfeited in order to warrant the Issueinff of a scire facias. 

When the condition is for the^appearance of the defendant, no judgment can be 
legally rendered without a forfeiture. 

When a recognizance is declared on and the allegation is that several payments 
required by the order of Court were not made as required by the tenqs of the order, 
if any payment is In arrears It will support a Judgment on the recognizance; — 
Bortln's Est.. 149. 



Appointment of Keeper of County Prison. 

The Act of April 28. 1899. entitled. "An Act authorizing the employment of male 
prisoners 'of the jails and workhouses of this commonwealth, and regulating the 
.s9me. and providing a penalty for an escape of prisoners while employed outside of 
said J»lls and workhouses." Is unconstitutional, because (1) It Is an ex post facto 
law. (2) its title is defective, and (3) It attempts to Impose upon the judges extra- ' 
Judicial duties. — Bucks County Prison Board. 168. 



Estate of Da^fson, 159. 

/Vnnexatlon of lands by the Borough authorities is a non-*udlclal proceeding, 
and the only way in which the Court of Quarter Sessions can exercise supervision 
of the proceedings is where an appeal Is taken "from the ordinance of the Town 
Council, by a citizen of the Borough, or of the territory annexed, or of the town- 
ship from which such territory is taken" within the time speorfled in the Act of 
Assembly. 

The power of the Court of Quarter Sessions to make a formal decree in non- 
Judicial proceedings to annex lands to a Borough under the Act of 1861 and Its* 
supplements. Is given only in case of an appeal. 

The annexation became an accomplished fact upon the expiration of the time 
allowed for appeals. 

Exceptions to the annexation of the Boro. of 'Taylor, 204. 



Estate of Mulley. 

When an answer to a petition, asking for a rule to show caut>e why the executor 
ffhould not be removed, traverses all the material allegations of the petltioi^. the 
burden of proof is on the petitioners to satisfactorily establisTi the truth of their 
allegntions. 

The Acts of 1832 and 1850 prescribe the following as some of the grounds for the 
remcvnl of an executor, administrator or guardian: 1. Wasting or mismanaging 
the estate. II. Insolvency. To the foregoing the Act of 1861 has added. III. For 
nny re<tson by which the Interests of the estate are probably or likely to be Jeopar- 
dized by the continuance of any executor, administrator, etc. 

While the relations between an executor and some of the heirs are not harmon- 
loHB. yet. if the executor's Interest is not adverse to the interest of the heirs and 
Ic^FBtpes. court will not remove him. 

When en executor is certain there will be a surplus, after payment of debts, to 
be distributed among the widow and heirs, it is not waste or mismanagement to 
make advancements. 

Mere error of Judgment would not be waste or mismanagement if the executor 
acted In good faith. 
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Insolvency- is the state of a person who, from any cause, is unable ta pay hfs 
debts In the ordinary or usual course of trade. 

The legislature did not give the Orphans' Court the power of revomfng a fidu- 
ciary, as long as he retains sufficient capacity to perform the duties thereof, and 
was willing to give such security for that purpose as the court should re«iuire. — 
Mulley Est., 293. 



Estate of John Handfey. 

A bequeathed B "for and during her natural life the use of the premises oc- 
cupied by" hfm, situate on an avenue. A portion of said preipises was occupied 
by a bank. Said premises was destroyed by an explosion. 

In an action brought by B against the executors of A, claiming a life estate In 
, the land and building and the rents collected by the executors from the bank, it 
was 

Held: That the intention of the testator was to give the petitioner, for and 
during her natural life the use of the premises occupied by him, and not an es- 
tate for Hfe.— Handley Est.. 301. 



Estate of Cornelius Compton. 327 
ElBtate of Mary Flaherty. 364. 



Apportionment of Indebtedness of Old Forge Township School District and Old 
Forge Schoojr DIstrtct, 362. 



Estate of Joseph Chase, deceased, 365. 

fNJUNCTrON. 

In the absence of malice or want of probable cause, there Is no liability before 
final decree on account of the issuing of an Injunction outside or independent of 
the Injunction bond. 

When process hae. been sued out malicious y. there may be a right of action in 
favor of the defendant; but such right depends upon the law governing maliciou*- 
prosecutions. 

It is a general proposition that when a person In good faith secures from the 
court an Injunction order he can not be called upon to respond In damages unless 
he has given a bond to Indemnify the defendant. 

The ftrequent injustice and the great irreparable damage following hasty and 
/n^-advlsed injunctions encouraged Equity Courts to require of the plaintiff. In 
their discretion, some pledge 'Or security for such damage as might be done the de- 
fendant should It be determined that ther** was no grounds for such injunction. This* 
practice was adopted before any statutory provisions were enacted requiring in- 
demnifying bonds in injunction cases. 

Act of May 6, 1844, P. L., S64. provided that "no Injunction shall be Issued by 
any Court or Judge until the party applying for the same shall have given bbnd 
with sufficient sureties to be approved by said Court or Judge, so conditioned to 
Indemnify the other party for all damages that may be sustained by reason of 
such Injunction.' 

' The legislature In 1853 and In 1856, exempt<^ the Commonwealth counties and 
cities from the provisions of the first section ot the Act of 1844. It Is now possible 
for the Commonwealth or aiiy city or county in the Commonwealth, to secure a 
preliminary Injunction without giving- a bond, the consequence being that the de- 
fendant, If injured by the injunction, and the Injunction Is afterwards dissolved, 
has no remedyi 

Dictum. A. chancellor. In the exercise of his extensive powers, should hesitate 
In granting a preliminary injunction which would • leave the defendant without 
redress for the Injury he may suffer thereby, should the injunction «^fte^wa^d be 
dissolved. — Ferdinando vs. Cjty of Scranton. 14. 
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In the exercise of his prescriptive riarht a game cock can not* be enjoined by a 
preliminary injunction, in Lancaster County. 

Equity is without Jurisdiction when it is invoked to restrain a rooster from 
crowing. 

The prerogatives of a chanticleer are beyond the reach of any common law doc- 
trine or legislative enactment. They are. founded upon principles that antedate 
hotels and were honored for centuries ere the commercial traveler or ubiquitous 
drummer ever monopolized a tavern or usurped a passenger car. 

The right to crow is an inalienable right and must not be abridged nor sup- 
pressed, because It is eveaUial and not perpetual. 

Dictum: A chancellor might be moved did the rooster crow continuously. 

An injunction will not be allowed at the instance of a hotel keeper to stop the 
*^rowing of game cocks in the early morning on adjoining prdmises. no direct dama- 
ges being proven.— HiUegas vs. Reinhart, 87. See 268. 



Hart Bros. vs. Westcott. et. al., 817. 

INTERPLEADER. 

The interpleader Act of March 11. 1886. does not apply to an attachment- . 
execution so as to give the plaintiffs, in an attachment I execution, the right to an 
Interpleader. * 

Plaintiffs procured Judgment against D. 8. Fleming and issyed an attachment 
sur execution with CurwensvlUe Bank as garnishee. Garnishee answered setting . 
forth th-'t the money w».^ deposited In the name of A. B. Fleming, and plaintiff 
opposed the petition for feigned issue to try the fact whether the money belonged 
to A. E. .Fleming or D. 8. Fleming, on' which a rule was granted. — 8wlft vs. Fleming. 
67. " 

LARCENY AND RECEIVII^iQ. 

It Is safe for a Junk dealer to go to the houses thtk)ughout the country and to 
buy property which has been used for domestic purposes and has been discarded; 
but it Is not safe even with such articles as these for a^Junk de^«er to buy them of 
children, because a dealer ought to buy. as a general V*ule. from the owner of the 
property or his authorized agent. , 

When it comes to iron pipes and brass valves and ^xles. then It is the bouii'den ' 
duty of a Junk collector to find who the actual ownter of the axle or the brass 
valve is. 

He should go to the owner, and if it is offered to i^im by anybody besides the 
owner, he should refuse to buy. or else take the man or l)oy. who offers it for sale, 
to the owner of the property and then make the bargain. — Commonwealth vs. 
Williams. 314. 

MANDAMUS, ALTERNATIVE. 

• When the term of a Justice or alderman has expired, the Act of June 21'. 1889. 
Section 10. provides that fie shall "deliver over his d^ket and like papers to th<t 
person who shall be elected to succeed him In said warh. borough or township." 

The official hecords of a Justice or alderman can not be considered as the per- 
sonal property 'or perquisites of the occupant. . * 

When he goes out of office his records, on aTicount. of their public and Judicial 
character, should be delivered to his successor. 

The Act-of 1839, providing for the transfer of the docket and like papers. In the 
spirit and legislative scope Is broad enough to include the records relating to 
criminal cases. 

It matters not how many bocVs a Justice or alderman may use. They together 
constitute the docket referred to In the Act of 1810.-^ommon wealth, ex. rel. James 
F. Noone vs. John P. Kelly. 2. 



The first duty of township supervisors la to keep the highways in good repair. 
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The flrBt charge on the road tax of each yeslr is the exx>en8e for that year of 
workfnfiT the roads and chargea Incident to the management of the township affairs. 

The surplus Is applicable for the payment of other Indebtedness, and executlonir 
a«alnst the township are Hens Upon this surplus fund only. 

In the absence of a iBurpIus, the Indebtedness of other years must be mkd^ by 
the lev3rlhff of a sx>eclal tax. — Lydon vs. Lackayanna Township', 38 See Demurrer. 47 



• Thomas J. Kennedy, Treasurer of Fell Townshlt) School District vs. Joseph A. 
Scranton, Treasurer of Lackawanna County, 867. 

MECHANICS' LIEN. 

The fifth para^rraph of Section II of Mechanics' Lien law of June 4, 1901. P. L. 
431, requires that the lien shall state'. Inter alia, whether It Is "claimed against the 
fee Itself, or a lesser estate or Interest therein." 

The word "curtilage" can have no possible reference to the quantity of the? es- 
tate subject to the Hen. 

Section 8, of the Act of 1901. provides how a -notice of the clalmanf^s Intention 
to file a Hen shall be served. 

It Is not a compliance ■ with this section to leave .notice at the dwelllnflr house 
of the owner With an adult member of the family. 

The said Hen law of June 4, 1901. P. L. 431, Is comprehensive In Its scope and 
deserves the close scrutiny of the profession, as the practice under It. in 
roj-rard to Hens. Is very materially chanflred. — Maddocks vs. Mo.Gann, 34. 

NEQLIQENCE— CONTRrBLTTORY. 

Plaintiff, while standing on a pavement on one of the city streets, stepped back- 
ward and fell Into a hole dug by the defendant company for the purpose of 
erecting a pole and was severely injured and permanently disabled. The evidence 
showed that the hole Into which she fell, the pile of dirt and the pole to be placed 
fn the hole were In front of the plaintiff during her approach to the spot; that she 
stopped within one step of the hole and talkdd for five minutes, and then she step- 
ped to one side and backward and then fell Into the hole. A compulsory non-suit 
was granted, on the ground of contributory negligence. . On a motion to fake off the 
non-suit. Held: That the rule must be discharged. 

; The reasonable care which the law > exacts of all persons In whatever they dc 
Involving risk or Injury, requires travelers even upon the foot ways of public streets 
to look where they are going. 

The plaintiff was bound to look and see what was clearly apparent to one uslng- 
ordlnary care. By failing to use ordinary care she Is guilty of contributory negli- 
gence. 

It Is not necesary to consider whether the defendant was guilty of negligence 
In leaving the holes uncovered for two hours while those working on the line were 
in close proximity. 

The mere fact that the defendant comi)any had not obtained the Hcense to erect 
Its line does not make It a trespass and the hole a nuisance, the ordinance to con- 
struct the line having been passed and the city authorities being aware of the con- 
struction. 

Even fn cases of nuisance, .however, persons can not recover uaxnages for in- 
' Juries received; without showing the exercise of ordinary caie and caution. 

Whether tHe defendant company in erecting the line In question was lawful 
or unlawful, the plaintiff was required to use ordinary cafe and jautlon. She was 
bound to see what was plainly visible. If she had looked where she was gotng at 
the time of the accident, and having failed to exercise proper ordinary care, she 
must, unfortunately, suffer the consequences. — Isemlnger vs. York Haven Power 
Co., 69. 



While the presumption of law is that every person performs his duty and thaf 
a person who Is Injured or killed by a car, either a street car or an ordinary »all~ 
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way car, performs hia duty before stepping upon the tracks. Yet wKere all the evi- 
dence in tiie case clearly rebuta this presiimptlon, ft does away entirely with this 
. presumptioii of law. 

When a person, before stepping upon the tracks of a raUroad; failed to stop and 
look* and is injured orldllc^, there can be no recovery as he was clearly sullty of 
contributory negligence.— B^ln vs. Scranton* Railway Co., 2S6. 



An employe assumes the risk 6l all dangers incident to his employment, how- 
ever they may arise, against which he. may protect himself by the exercise of ordi- 
nary observation iynd care. 

Wheja he has been warned of the existence of any particular danger, or has had 
an opportunity to learn of- its existence, lie is bound to take k«otlce and to bring 
into his own service the requisite measure of observation and care for his own 
protection. 

, When it is shown that the plaintiff knew of the danger incident to his eniploy- 
ment and. therefore, assumed the risks' connected therewith, a non-suit was 
properly granted.— Walsh vs. Lacka. l.'ic 8. Co., 286. ' 



A man who steps off a moving car and does not wait until its stops, is himself 
guilty of negligence and would have no right to recover in a suit for damages if 
he was injured by reason of his getting off In that way. 

There is one exception .to that genieral proposition, which is, if a car is about to 
st4$p. while it is not exactly stopped and a person believing that it is actually stop- 
ping, or practically stopped, steps off while It has a slight motion and the car is 
suddenly Jerked forward and hefalli(, then it would be a question for the Jury' 
to decide whether the man. under those circumstances would be guilty of con.tri- 
butory negrligence.— Heffron vs. Bcranton Railway Co., 807. . 

non-sui't. 

Plaintiff declined to state to an express company the value of tt^e contents of a 
package expressed* from Scranton to New York. The package contained cloth 
valued at $7.00 and a diamond ring valued at $72.00. ' Plaintiff paid ordinary 
express rate. 

The receipt he got from the company contained two conoitions — one limited 
the liability of the company, in the absence of an express contract, to the sum of 
160.00; the other provided that in case of f. claim for loss the claimant shduld. 
within sixty days, present In writing at the office of the company. In Scranton, a 
statement of the loss with the receipt attached. 

In about a year from the time the package was deposited in the Scranton of- 
fice it was delivered to the consignee. It was shown that- the package was in- 
* correctly addressed. Upon this showing a compulsory son-suit was granted. 

On a. rule to take off the non-suit, the Qourt held that a common carrier, in 
Pennsylvaina, can make no special contract which will avoid its own nefl^igence. 
and. therefore, that the limitation of the liability to a particular sum will not pre- 
vent the consignor from recovering the full value of the goods lost through the 
negligence of the carrier. 

Further, that the presumption of negligence Is against the carrier and no ex- 
cuse can be made exeept an accident, which might be termed an act of God. 

In laying down this doctrine the question of concealment of valuable property, 
upon the part of the consignor, to avoid the payment of a higher rate, had the con- 
tents been disclosed, is considered an exception, and Is fatal to the consignor's 
rig:ht to cover. 

The second condition in the receipt — the contract between the parties — is not 
an unreasonable, regulation. . ^nder the contract the plaintiff maintained that he 
had a right to recover at least ISO on account of the condition, limiting the de- 
fendant's liability to that sum. He can not avail himself of the b^eflt of a 
part of the contract and escape hie V'toligationa under another part of the same con- 
tract. The undisputed fact 1.«* that the plaintiff failed, to gTVe. the sixty days' 
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notice which was the second condition of the receipt. — Edelson vs. United States: 
Express Co., 61. . 



Bfgrlln vs. Scranton Railway Co.. 28&. 

NOTES. 

Judgment — Rule to Open. 

Presumption is in favor of the validity of a written fnstrument. ncoordfngr to its»: 
obvious purport. 

When a defendant in a judgment note seelcs to have the jutsgrment opened, the 
burden Is upon hfm to establish sufHcfent cause to the satisfaction of the Court, 
on the whole case, and not on his ex parte presentation alone. 

He should make out such a case as would satfsfy the conscience of a chancellor, 
taking: into consideration the evidence on the part of the plaintiff as well as that 
of the defipndant. 

When a defendant allesres fraud in the writing: of a note after he signed it. a 
high degree of proof is required to sustain the allegation, both as to quality and" 
(luantlty. 

.To Successfully contradict a writing and impeach its validity by parol evidence. 
ft is required by the rules of law to prove the case by evidence which Is clear, pre- 
cise and Indubitable.— Wills vs. Flanigan, 26. 



A entered a Judgment against B during the latter's lifetime*. After the death of 
B and before an administrator was appointed, A caused to.be Issued a scire facias, 
to revive said judgment. The return of to the scire facias was "nihil habtft:" 

An alias scire facias was Issued and a slmlUir return made. I^pon these two^ 
nihils a judgment was entered. ■ \ ' 

Held: That such Judgment should be stricken off as being Irregular. Real 
estate sold under such a judgment would pass' no title. 

•A judgment entered against a defendant In hfs lifeti.me may be revived aftfer 
his death, for purpose. of llen-eiid execution alone, and It Is unnecessairy to bring* 
In his widow and his heirs or devisees." — Taylon vs. Gnug^an. 6<». 



Keystone Brewing Co. vs. P. J. Kane. 368. 



City of Scranton vs. Richard Gllgallon. et. al.. 387. 
PARTMERSH IP—Limited. 

An action, was brought against two persons and on' the trial the plaintiff wa.**- 
allowed to amend by striking out the name of one. •. 

On the trial. the plaintiff alleged that the remaining person was'the responsible' 
party. This was denied. by the defendant, who .was Cbrroborated by book entries 
. and testimony of the bookkeeper, 

Held; That It was Aot anerror to call a jury's attention 'to thp testimony of the 
bookkeeper, who testified that she started an account dgalns^ A and afterwards ad- 
ded the name of B. 

While the acts or declarations of a director In A corporation will not bind or in 
any manner effect it unless* they are shown to be within the scope of his original 
powers 'or of some special agency, yet this principle should not be confounded 
with the powers of a Member of a limited partnership. 

Partnership association has. under'the Act of 1874 and its supplements, many 
of the features of a corporation, yet it is 9, co-partnership In which .the members 
can have Immunity from personal liability. If th6 statute be complied with. 

The esentlal difference between the tw© partnerships, known to the law. Is that 
the one is a common law association with general liability, and the other a statu- 
tory association with limited liRbllity of its members. Corresponding to such limitedT 
liability, ,the powers of the member, as such, are limited by statute in respect tf> 
creating debts and fncurrtng liabilities against the assoclatiou. 
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The powers are taken from the members and vested in the managers — ^but not 
necessarfiy in the board of managers. 

In the absence of any action of the board of directors to the contrary a director 
of an association has power to negotiate a bill, to settle it. compromise or do any- 
thing else, with reference. to It that might have b^en done by the board, and his 
correspondence on the subject of th6 bill is, for the purposes of the contract, th6 ^ 
correspondence, of one haitng powdr to speak for the company. 

It was not conclusive on the question of the identity of tiie person to whom 
primary credit was given, but a circumstance which the defendimt was entitled to 
have considered by the jury, tog^her with other cirsumstances bearing on the 
same question.— Ablngton Dairy Co., Ltd., assigned vs.' Reynolds, 146. 

QUO. WARRANTO. 

Commonwealth of Pennsylvania, ex rel., John P. Elkln, Attorney General vs; 
The Consumers Oas Co., of Scran ton, 373. 

REFEREE. 

Exceptions to report' of. 

A clause in an ordinance setting forth that "in addition to paving, the con- 
tractor shall keep safd pavement in repair against defects in work and materials 
and oirdinary wear and tear in use," is not simply a guaranty of the quality and 
durabUity of the material, and work but includes the cost of repairs as well as the 
original cost of the pavement. ^ 

A guaranty of durability and .a stipulation for repaving are but incidents of the 
principal object of the bargain, dictated by prudence and, therefore, rightly in- 
cluded with it in a single cohtract.' 

That an owner may be compelled to pay a fraction of a tax imposed upon his 
Ijroperty because of a benefit specially conferred has never, in Pennsylvania, been 
questioned. Pepper vs. Philadelphia, 114 Pa., 96. 

Even where the contract is fraudulently let and not to the lowest, responsible 
bidder, and the work Is defectively done, a property owner must show special In- 
jury to himself; it Is not sufficient to assert that the work was let at too high a 
price, without showing what would be a fair price' Pittsburg vs. MacConnell, 30 
Pa. 463; Erie vs. Butler, 120 Pa.. 374; Dime Bank vs. City of Scranton, 109. 



Plaintiff seeks damages fl*om defendant . company because of the erection of a 
bridge which, he claims, caused the overflowing of waters of a river upon his 
premises. 

Upon the trial the undisputed evidence showed that the road was leased by de- 
fendant and under the; terms of the lease defendant has the care and custody of the 
road, with the duty to keep It in repair, etc., but no authority, whatever, to change 
its locati9n Or construction. 

It had charge* and possession of it for the purpose of operation only. The 
bridge which caused the trouble was built by the lessor and there was no author- 
ity in the lease for the lessee (the defendant) to chf^nge the construction. 

Held: That under these circumstances, the defendant company was not liable 
for any damages resulting fropi the original construction of the road. — Pendred vs?. 
N. Y. O. & W. Ry: Co.. 355 and 369. 

REPLEVIN. 

The Act of April 19, 1901. requires- a new bond to be given before an alias writ 
of replevin can issue.— National Cash Register Co. vs. Wllmore. 60. 

SHERIFF'S SALE. 

A person Interested, who shall have the right to question or dispute the right 
of a purchaser to the money mentioned in a sheriff's return, under the Acts of 20th 
April. 1846. P. T^. 411 and of i6th June. 1836. P. I^. 755 mu.<jt be lien creditors only. 



1« INDEX. 

Where a waire Uen 4oee not show that the wagea were earned within six months 
preceding the sale of the defendant's real estate, such lien, is, therefore, void and 
of no effect so far as the proceeds ot the defendant's real estate is concerned. 

The purpose of the Act of 1872 and its supplements or an>endment8 is to secure 
the wages ot the employes of an insolvent or a deceased employer, in case of sale 
of the employer's property by execution or otherwise, earned within six months 
preceding the sale, and not to provide for a general lien for unpaid wages to the 
class of persona mentioned In the Acts. 

Moneys which are or may become due more than six months preceding^ a sale 
are not Included and no lien Is given to secure their -payment. This is so. notwlth- 
Htanding the Act of 13th June, 1887. P. L. 337, which amended the original Act of 
1872. 

The clause In the latter Act, providing for the issuing of a scire facias can not. 
by any fair. Implication, be held to give the Hen filed to bind real estate the effect 
of a general lien. 

Tt l£i a general principle In the construction of statutes that a proviso or saving 
clause, which Is directly repugnant to the purview or body or the Act. Is not to 
have effect.— Isbey vs. Clark Summit Mfg. Co.. 291. 

SUMMONS.— Rule to Set Aside. 

Practice,. C. .P. — Corporations — Service, on. officer .stopping, temporarily, .in 
county— Acts of March 22, 1817, April 8. 1851, and July 9, 1901. 

A summonH. in an action of assumpsit, can not be served on a corporation of 
this, state by delivering a copy to one of Its officers, stopping over night in the 
county when the corporation has its office In another county, and no office or places 
of business in the county In which such service was made. Liability to suit in 
such a county is not created by the Acts of March 22. 1817. 6 Sm. T^aws. 438. April 
8. 1851. P. L. 353. or July 9. 1901. P. L. 614. 

The whole intent of the Act of Jul^ 9. 1901, P. L. 614, Is io regulate the service 
of process in suits properly brought, and It has no bearing whatever upon the 
proper place to bring such suits. 

Practice, C. P. — Setting aside service. 

A rule to set aside an irregular service, regular on the face of the record, will 
be sustained, although a plea to the jurisdiction Is to be preferred as the better 
^practice.— Parks Bros. & Co.. Ltd.. for use vs. Oil City Boiler Works. 79. 

TRESPASS. 

Wljen a discontinuance as to one or more parties to un ac^ton fs desirM. th** 
proper practice is to amend by striking out the name or names of .such parlv or 
partfes. 

The prtnclple that a landloril may not break open tenant's dwefllng house for 
the purpose of making a distraint is so universal and so well understood that an 
elaborate discussion of citation of authorities may be considered superfluous. 

A landlord who enters a dwelling house to disti-ain for rent, except by the usual 
.means adopted by persons having acc-ss to tlie building. Is amenable to his tenant 
fn an action of trespass. An entry by a window which Is shut and not fastened is 
unlawful. 

A landlord,, for the purpose of making a levy for rent, entered his tenant's 
apartments through a cellar and thence by removing board.s from the floor. 

Held: That this constituted a breaking into the tenant's dwelling house withiir 
the meaning of the law applicable to the landlord's right of distress.— Wiillcer vs. 
Wiese. et. al.. 9. 

Whenever an owner of land sells a part thereof to another, which is wholly 
surrounded by land of the vendor, or partly by the land of a stranger, a way of 
necessity arises and the purchfrycr has the right of way through the grantor'sr 
land to arrive at his own. And po If the owner grants away the exterior land, re- 
raining the interior, he has tli.>. right of way over the land conveyed. 

The right fs bv reason ot strict necessity onU'. and nfver exists when th* owner 
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unit. Of po..e«.io„ a*^ ta n^t^r rn.:.^t.v: .^T^ «T "'%'~.? ""*" '°™" 
law a, to the Intention of the paiZ and ^r„t.„n •»."» "»P»«'"<"' o'-th* 
exprewlon upon the .ubject-that th~ r^f iZ^, r, ?k il* "*""°^ <* "'^ 

creat^trw^t %r me'rerfu^re^r'e V^' '" '''"^'^ "^ "«^"- "^ -» 
artse- ^~m fair con.t^ct7on Of Thfdl^ » rtK" *° ** "*• '»*«""«>» "« " 

-"^r^^r^eS'^^^^LTi^^V^''-^^^^^^^^^ 

•he ^r^Tto tte^^^r "" *° "" **° *"""' *•"• '""» •>»'' to o»« "O 

favof of;he''^':;tie'Vi"±^,r '^' '^**'' » '"^ °' -"»'t^ «"»- "> 
ine grantee of the rear portion.— Delfvan vs. Champltn, 259. 

TRIAL. 

Rule for new. See Safety Loan Co. vs. Van Kleeck. et. al.. iss-See 146. 

It te^B^!!!,°K "f * f I"''" *" " '''""*""' ™" ««» »ot be reviewed except where 

fendi:::a'r^u'i;:rt;'LrL"e=eL" "" ^"•"" •-""**"' - -- - 

f«r rr*»r'^"^ ".f" "*"'""' *•" «ecutor. peraonally, 1. precisely the same, a. 
frpr::enL^lt:'lZuy"*'*^ '" ~"'*™^- " °' "^ «•*'""* *"* -"-tor in'h" 

tan™^'..!^'r*'f!!"" '°™ ** '*"*■ "' "eceMary to establish a gift, yet the 
u3m " ""'• '*"■"'• """""^ *"* inference that a irlft was 

Insufficient to show the Intention of making a tfft-I^velle y». Melley. »7«, 

fac^.Vf^T"" '"r 1^' ~lf' '""' ~ '~''*'" 'o Bet aside a Judgment re,ular on Its 
raee^after the expiration of the term at which the judcment was entered. 

Wlncliell vs. Stevens. 3«. ~ 

Tot v!:'k~;X. M.11! Z" ""' '•-~^^-« '« that purpose 1. egu,tab...- 



Continental Trust Co. vs. B. M. WInton. admr.. «8S. 
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Common Pleas Court Meets 

Januury V2. 1!M« three weeks 

March Hi. 1!H« three weeks 

May 1 1 . 1!J<)3 thre€< weeks 

•September 14. VMKi three weeks 

November !». IJMW three weeks 

Trial List for Common Pleas Made Up 

J'Vbriiary s>. liHKJ. for March Term. 1!H«. 
April a. !{)<«. for May Term. IW«. 
iXuifiist 1<»; 1JM«. for September Term. 11*<«. 
October .'». l!Mi:{. for November Term. 1{H«. 
December ."i. riM«. for January Term. IIMH. 
Praecipes must be filed on or before 
Sfitnrday pj-ecedlngr. 

Argument Court Meets 

TVbrunrv Hi. i!M»a one week 

April iMi.* .V.MKJ one week 

June l.'». V.HKl one week 

October l!i. 1!N« one week 

December 14. 11N« one week 

Argument Lists Made Up 

Jan. 12. l!M«. for Februarv court. IIMKS. 
March H;. 1!M«. for April court. 11MK5. 
May l-n»l!M>:{. for July court. 1SMC{. 
Sept. 14. llNKi. for October court. lJ:<»:t. 
Nov. !». 1!M«. fur Decehiber court. ItMCt. 

Additional cashes may be ordered on by 
I raecipe of ooun.^tel. ten day.**' written mi- 
lii-e thereof to be jjiven to opp«)slte pai'ty 
«ir counsel. 

Quarter Sessions and Oyer and Term- 
iner Meet 

Ffltruarv II, IMKt two weeks 

April ti. 'I5m;i '. .two weeks 

.June 4. V.HKi two weeks 

( KtolHM- (i. I!M« tw6 weeks 

Noxember :!<►. 1!M« two weeks 

Equity Court Meets 

Januarv ."i, March J». May -I. September 7. 
November i*. 1!M«. January 4. V.mm. 

License Court Meets 

March -J. IJMBi one week 

Grand Jury Meets and Constables Make 

Returns 
January .'». 11MK5. for Peluuary Sessions. 
ManMi M. iJMBi. for April Sessions. 
May 4. i!Mi:i. for June Sessions. 
StptemlM'r 7. 1!m«. for Ooctober Sessions. 
November -, 1!.<C{, for Deceml»er Sessions. 



Return Days. 

For January Term. 

January 12. IWKJ. 
For March Term. 

January Hi). 1!M)3, secono. 

March 1(i. llMKi. 

April :t. IJHW, second. 
For May Term. 

May W), IfMW, .second. 

For May Term. 

May 11. IWKi. 

May 11>. 1W«. second. 
For September Term. 

September 14, 11M«. 

October 2. IJMW. Hecomt. * 
Foi- November Term. 

November U. IfMKt. 

November '27. l!in:{. second. 

Inquisition Days. 

Tbtu'sd.iys preceding the first return 
day. 

Sheriff's Sale Days. 

First sales — Friday preceding' first re- 
turn days. 

Second sales— Friday succeeding first 
return d.iys. 



Orphans' Court Calendar 1903. 

Orj)lians* C<iurt Meets 

Januai-y i:{. l!m:i six weeks 

Marrh Hi. V.'AKl six weeks 

May 11. 1!n:: .six weeks 

Se|)tember 14. lJMi;s six weeks 

Nnvemlicr !». IIKC! six weeks 

Also the lust Saturday (»f ca(>h month, 
except Jul\ and August, which sliall al.so 
l:e return "day. 

AudUs will b<* heard during tlie first 
woek of eyry regular term of court.- and 
i»n such othfr days as the court may dcs- 
iKiiate. 

The se<Mjnd week of each regular term 
shall be an Argument Court. 

During' llic last tliree weeks of eacli 
tertn. unle.-^s otherwl.»<e ordered, court 
will be In session in the chambers of the 
I'lvsldent Judge of this court. 
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Singrle copies lo cents 

Estate Notices, six times $3.0() 

Auditors' Notices .< f4.tN) 

Charter Notices %^.m 

Other advertisinflT 10 cents per line for 
first insertion, and 5 cents per line for 
each succeeding insertion. 

To secure insertion, matter for put>lica- 
tlon roiist be in the hands of the Bditor 
not later than Thursday mominflr ^at » 
o'clock of each week. 

AddrestR all communications to 

F. J. FITZSIMMONS, 
Connell Bulldinir. 
* Scranton, Pa. 

INTRODUCTORY. 

Prefaces to books and reasons for 
Jonmalistic ventures are, according to 
eminent authority, rarely read, yet In- 
yariably written. Why they should 
not attract the attention of the reader 
has not been stated. It is not with a 
view of beinar read that, we undertake 
to justify our intention of glvinfr to 
the profeffstoh of the law, in the Forty- 
fifth Judicial District, a journal such 
as the importance of the courts of the 
district warrants and deserves. Our 
aim Is to furnish evidence of regularity 
and thereby not cause, even, a sugrsres-r 
tlon that -we imasrine we are a precnr-r 
sor of a netf dispensation. The adjudi- 
cations of the Courts o^ Lackawanna 
county have long: been highly valued 
by the Bar of Pennsylvania. Our 
Judges have won widespread attention 
for their marked ability and great in- 
dustry, as evidenced in their exhaus- 
tive opinions on, nearly every variety 
of legftl subject. The law has received 
elaborate . eluqldatlon in the local 
courts. Innumerable, far-reaching and 
intricate cases, involving large sums 



of money and titl6 to every kind of 
property and necessitating the finding 
and promulgation of new doctrines, 
have been tried and judicially deter- 
mined. Since the creation of the coun- 
ty, there has been no advancement 
which has equaled in importance that 
'which has attended judicial tribunals. 
The Forty-flftb dtotrict occupies a pre- 
eminent place in the judicial record:^ 
of the commonwealth. It was this pre- 
eminence that elevated one of its . 
judges to the Supreme Court, one to 
the United States District Court and 
made possible for two brilliant practi- 
tioners to reach the- Superior Court of 
the state. When Lackawanna became 
a judicial district, two judges were in 
commission. Now there are four, in- 
cluding the judge of the recently or- 
flranfzed Orphans' Court. Add this to 
the Federal Courts and some Idea may 
be obtained of the importance of this 
coyhty as a centre for legal contro- 
versies a,nd judicial expositions. To 
preserve for the benefit' of jurispru- 
dence and to furnish for the accommo- 
dation of the profession, in endurable 
.and attractive form and wUh prompt- 
ness and convenience, the deliverences 
of the local courts, the JURIST intro- 
duces Itself" with a confidence that its 
mission will be welcomed as opportune 
and desirable. It shall be our earnest 
design to give the bar a periodical 
carefully edited and regularly ^de- 
livered. Accuracy and . punctuality 
shall be our uppermost aim. We aro 
aware that, even, the approach to per-* 
fectlon is difllcuit to attain and thai: 
care and Industry must constantly be 
employed in the editing and publica- 
tion of a journal, such as the JURIST- 
contemplates being. We do not ex- 
pect that the initial number will, pos. 
slbFy, merit the endorsement of a J! 
fnfo whose. hands it may com^. It is 
likely 'to suggest imi^rovements — tyiw- 
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graphical, mechanical and in subject- 
matter. Smoothness, neatness and 
flniah are not distin^uitThing features 
of the Bow in any venture. They are 
concomitants of honest endeavor in the 
direction of improvement and advance- 
ment. Yet we will not ask over-in- 
dul^nce for any short-comings that 
might be of annoying length. We de- 
sire no special Immunity if our efforts 
fail to meet the approval of the bench 
and bar. We should be, measurably, 
competent to get out an acceptable 
publication. We are not a novice In 
such work nor are we a stranger, to 
the tastes and requirements of those 
whose convenience we have in view. 
To supply them with the information 
which .such a periodical should fur- 
nish, jn a presentable and accurate 
form and on the earliest possible day. 



is what, we guarantee to those whose ' 
patronage we seek. If they feel that 
a publication, such as we have briefly 
outlined is necessary and that its ar- 
rival is timely, they will matertally en- 
couragA the editor and publisher by 
enrolling their names, as subscriber?, 
and speaking favorably of- the enter- 
prise io all who could be of similar 
benefit. 

This preface reveals no plot, por 
suggests no new philosophy. It doe^ 
not bristle with originality, nor sparklo 
with erudition. ' It is simply an an- 
nouncement of .the launching of a small 
vessel on the busy sea of conunercial 
buffetings. We hope for it peaceful 
waters, agreeable Journey and a haven 
of profit. 

Very sincerely yours, 

F. J. PITZSIMMONS. 



HON. M. h. SA NDO 

F>r«>slclent JurlB«» of the Orpheiiis* Court of tta« XXXXV. Jvadlolal 
Oiairrlot of R«f»noMy!vanla. 



Hon. M. F. Sando enjoys the distinc- 
tion of being president Judge of the 
Orphans' Court, of the Forty-fifth 
Judicial District" of Pennsylvania, 
which comprises the great - Industrial 
county of Lackawanna. He is further 
honored by beipg the. first ijerson 
elected judge of that court, as a separ- 
ate Orphans' Court has been in exist- 
ence only since the fall of 1001. Hl« 
rredecesfior, Hon. A. A. Vosburg, held 
the office through -appointment from 
Gov. W.A. Stone. 

Judge Sando reached the goal of 
most lawyer's ambition while very, 
much on the sunny side of life. His 
has been an interesting past; his 
future is rich In promise. His manly 
qualities, affable manner, becoming 
dignity and commendable aggressive- 
ness made him respected as a citizevi 
and popular with the people. He at- 
tracted public attention .^nd enlisted 



general confidence without the employ- 
.rnent of cheap methods, or catering to 
uiitoward agencies. He was at ail 
times and oa all occasions a gentle- 
man — urbane' and considera'tel No 
small share of his attractiveness was 
due to his uniform good taste in details 
that please the eye and invite favorable 
notice^ His appearance, bearing and 
personality were potent auxiliaries in 
making up the sumtotal of his never- 
waning popularity. 

He read law in the ofllce of W. H. 
Oearhart, Ksq., and was adn)ltted io 
practice on the 14th of October, 1HS4. 
During Cleveland's first administration 
he was appointed deputy revenue col- 
lector, and .«iub8e'quently was elected 
twice to the Legislature. In each 
official cape city he proved capable and 
honest and retained the loyalty of all 
his old friends and made an army of 
new ones, by his obliging disposition 
and faithfulness to duty. Like many 
excellent Judges he. never figured ■ 
prominently in .court litigation. His 
legal work was confined mostly to hl«i 
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office, and what he did was consider- 
ately weighed and well executed. 
When the matter of selecting a candi- 
date for Orphans' Court judge came 



sized at the polls. The wish of not 
only his supporters, but all who re- 
spect the will of the majority, is that 
1 Judge M. F. Sando may long enjoy tho. 




Hon. M. I". iSANl>C), 

up for fOKSiJeratidn. Mr. Sando's avail- j honors he has earned and that, as t*.i' 
ability commended itself to the leaders | years roll onw arl, h** u>ay j'l-ow in use- 
of his party. His ni>mination tollowM j fulness !\nd vetnin the osttem <ir hi.** 
and itP wis'lom was ftnciMy omph i- { iV>11ow .ilizens. 
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In the Cotfrt of Quartet Sessions of Lackwanna County, No. j6r 
February Sessions, 

RULE TO RET AX COSTS. 

In Re. Revocation of Hotel License of Stephen McKenna 

The rigrht to recover costs depends entirely upon statutory enactment. 

The attorney for a complainant, upon a petition to revoke a license for a violation 
of license law, is not entitled to have an attorney fee of |20.00 taxed as part 
of the costs of the proceedings therein. 

n he Act of 13th May. 1887, P. L., 106, In which an attorney fee of $20.00 is men- 
tioned, relates to proceedings to abate a nuisance occasioned by the sale of 
liquors in violation of any law of the commonwealth. « ' 

Messrs. Torrey, Beers and Hitchcoct:, for rule. 

John F. Murphy, Esq., contra* 

Opinion by K^Uy, A. L. J. 

The sole question raised and argued in this appeal is: Is the 
attorney for the complainant, upon a petition to revoke a liquor 
license for violation of the license law, entitled to have an attorney 
fee of twenty dollars taxed as part of the costs of the proceedings 
therein. 

' Upon the petition of Robert Wilson a rule was granted to show 
cause why the license of Stephen McKenna should not be revoked, 
on account of the violation of the license law by the sale of intoxi- 
cating liquors on Sunday, and after hearing the rule was niade 
absolute and the license revoked. In taxing the costs of the pro-^ 
ceedings the clerk included an attorney fee of twenty dollars for 
til e" attorney for the petitioner, whereupon the respondent filed 
exceptions and entered a rule to retax, and after hearing before the 
clerk, the attorney fee was disallowed. From this action the appeal 
now before us was taken. 

The right to recover costs depends entirely upon statutory 
enactment. This proposition requires no citation-vof authority to 
sustain it. It is too well settled and understood. The only statute 
upon which the appellant relies to sustain his claim to the attorney 
fee in question, is the Act of 13th May, 1887, P. L. 108. An exam- 
ination of that Act does not convince us that his contention is cor- 
rect. • The seventh section provides for the revocation of a license 
by the Court of Quarter Sessions, upon sufficient cause being shown 
or proof being made to the said Court that the party holding a 
license has violated any law of this Commonwealth relating to the 
sale of liquors. The tenth section requires the execution of a bond 
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to the Commonwealth conditioned, inter alia, to pay all daniagfcs 
which may be instituted against him, an/1 all costs, fines and penal- 
ties, which may be imposed, under any indictment for violating the 
Act, or any other Act of Assembly relating to selling or furnishing: 
liquors. The eighteenth section provides that : "Any house, room 
or place, hotel, inn or tavern, where vinous, spiritous, malt or 
brewed liquors are sold, offered for sale, drawn or given away in 
violation of any law of this Commonwealth, shall be held 'and de- 
clared a nuisance and shall be abated by proceedings in law or 
equity. All expenses connected with such proceedings, including^ a 
counsel fee of twenty dollars for the counsel of complainant, shall 
. be paid by defendant or defendants/' 

■ It is in this last section only that any mention is made of the 
attorney fee in dispute, and it would in our judgment be' a very 
strained construction of the provisions of the Act to hold that this 
claHse has any reference whatever to a proceeding to revoke a 
license. The revocation of the license does not necessarily work 
an abatement of the nuisance. There is no process provided for by 
which, after the revocation of tlie license, the Court can cause the 
nuisance to be abated. , If the illegal sale of liquors is persisted in 
after revocation of the license, proceedings "at I4W or equity" woul'l 
still have to be instituted in order to cause the nuisance to be abated. 
We are of the opinion that the attorney fee was properly disal- 
lowed, and the appeal is therefore dismissed. 

By the Court. 
JOHN P. KELLY, A. L. J. 
January 10, 1903. 



In the Court of Common Pleas of Lackawanna County^ Nit, 7/? 
May Term igo2, 

ALTERNATIVE MANDAMUS. 

Commonvealth of Pennsvlvania ex, reL James F. Noone vs.- John 
P. Kelly. 

Whon the term of a juntlco or alderman h.n»« expired, the Act of June 21. lJC«i. 
Section 10. provides that he nhnil "deliver over hin docket and like paper:* 
to the person who 8haU be elected to mKT*»ed him In »«ifd ward, borrniffh or 
township." », 

The official recorda of a Jnattce or alderman cannot be considered aa the per- 
gonal property or perqalattea of the. occupant. 

When he ffoes out of office hlt« records, on account of thetr puivflc and Judicial 
character, nhould he delfrerad to hia suceeasor. 

The act of 1H%). providinir for tha transler of the docket and like papers, in th« 
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spirit and lesi»latlve scope 1b broad enough to Include the records relnthiff to 
criminal caKey*. 
It mntten* not how many bookft a Justine or alderman may use. They together 
constitute the docket referred to In the Act of 1810. 

J\ F. Loughran, Esq., for Plaintiff. 
VV. W. Baylor, Esq., for Defendant. 
Opinion by Edwards, P. J. 

'J'he relator in this case filed his petition praying for a writ of ' 
alternative mandamus to compel the respondent to deliver to him, 
the relator, the dockets and papers pertaining to the office of alder- 
man of the Eighteenth ward of the City of Scranton, or to show 
cause why he should not do so. The respondent Wks the immediate 
jxrcdecessor of the relator in said office. The respondent answers 
in substance that he is willing to hand to his successor the "civil 
docket,'' so-called, and all papers pertaining to civil cases, and that, 
in fact, he has offered the docket and papers to the relator, who has 
refused them: but, that he, the respondent, is not bound to deliver 
over the papers, docket, or records pertaining' to criminal cases. 
There are no questions of fact in dispute. We shall treat th.^ 
answer of th« defendant as a return to the mandamus. We cannot 
find among the files a demurrer to the return. The case was argued 
as if a demurrer had been filed. Let the relator file a formal de- 
murrer so that there may be a proper issue before us. 

The Act of March 20, i8io, section four, 5 Sm. 164, provides 
that all proceedings in civil causes **had before the justice, shall b*e 
entered at large by him, in a docket or book to be kept by him for 
that purpose." When the term of a justice or alderman has expired, 
the Act of- June 21, 1839, section ten, provides that he shall "deliver 
over his docket and like papers to the person who .shall be elected to 
succeed him in said ward, borough or township.*' The argument 
made by respondent's counsel is to the effect that an alderman is 
not bound to deliver over to his successor in office any docket other 
than the one the la^w directs him to keep, viz : a docket containing the 
record of civil causes, an<l all papers pertaining to these causes, and 
this the respondent is willing and has offered to do. If, says the coun- 
sel, the Act of 1810 describes the kind of a d(>cket which an alderman 
must keep,, and the Act of 1839 directs him to deliver this docket to 
his successor, he should not be compelled to hand over anything 
else without express legislative authority. And counsel goes 
further and contends that if by any legislation subsequent to 1839 
an alderman is required to keep other records than those prescribed 
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provides that the justice shall keep a docket in which shall be en- 
by the Act of 1810, the mandatory provision of the Act of 1839 could 
not be applied to the additional records. We think the argument io 
more specious than correct. We shall proceed to state some of the 
reasons which induce us to adopt a different view. 

1. The records of proceedings in the office of a justice of the 
peace, or of an alderman, are of a judicial and public nature. The 
office is not only of ancient and honorable origin, but it is provided 
for by our constitution. It is an important part of the judicial 
system of the commonwealth.. The official records of the office 
cannot be considered as the personal property or perquisites of the 
occupant. When the alderman goes out of office, his records, on 
account of their public and judicial character, should be delivered 
to his successor. This view of the matter is not conclusive as to 
the contention in this case, but we giv^ it as one of the reasons for 
the belief that the Act of 1839, providing for the transfer of the 
docket and like papers, in its spirit and legislative scope, is broad 
enough to include the records relating to criminal cases. 

2. This construction of the Act of 1839 is in harmony with the 
reason of the law, because it meets the demands of convenience and 
necessity. That the records of crhninal cases kept by an alderman 
whose term of office has expired a;r^ often needed subsequently, 
cither as evidence in other cases or as the basis of other or further 
proceedings, is evident. These records may' be needed in habeas 
corpus cases ; or, in suits on forfeited recognizances ; or, in the de- 
termination of pleas of former acquittal or conviction in cases where 
it might be claimed the offences were the subjects of final proceed- 
ings before the alderman under the Act of May i, 1861, P. L. 862 ; pr, 
in prosecutions for perjury, or in many other ways that do not occur 
to us now. So that on the ground of convenience and necessity 
the records should be in the custody of the alderman then in office. 
A retiring alderman may die, or he may move from the state and 
take his papers with him beyond the reach of process, or the records 
may be scattered and lost ; but these inconveniences may be avoided 
l)y the transfer of all official records and papers to the successor in 
the office. 

. 3. But it is not necessary to rely on the general principles 
stated. A close examination of the Acts of Assembly already re- 
ferred to convinces us that the whole matter is sufficiently within 
the grasp of the letter of the^Iaw. As already stated the Act of 1810 
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XO OUR PATRONS^ 

Some years ago we published the JURIST till three volumes 
were completed. Then the publication was suspended. On 
January 23rd, 1903, we began the re-publication of it. The first 
issue of the new publication was inadvertently designated Volume 
1 instead of Volume IV. In this issue the necessary correction is 
made. Our subscribers may remedy the oversight by marking the 
first issue Volume IV where it is marked Volume I. F. J. F. 

tered the proceedings in civil cases. As far as we can find, this was 
the only docket the justice was or is required to keep. In connec- 
tion with criminal business, the nex,t reference we find to a docket 
is in the Act of May, 1861, P. L. 682, relating to criminal jurisdic- 
tion in certain counties, extended to Luzerne County in 1866, and 
therefore in force in Lackawanna County. Section three of this 
act provides that if a defendant shall demand a- jury trial the justice 
shall make an entry to that effect upon *'his docket." A similar 
reference tq **his docket" is found in the supplementary act of 1862, 
P. L. 273. The general law of June 11, 1885, P- L. no, provides 
that **it shall be the duty of all aldermen, justices of the peace and 
committing magistrates * * * upon complaint being made in 
criminal causes * * * « ^q enter such complaints upon their 
dockets,'" &c. The conclusion is irresistible that these entries are 
to be niad« upon the docket- referred to in the Act of 1810, supra 
The justice or alderman can have but one docket. There is no such 
thing as. the so-called '^criminal docket" in contradistinction to a 
''civil docket" The law (1810) provides that the justice shall keep 
a docket — "his docket." He is not required to keep any other 
docket. As a matter of convenience he might keep the criminal 
cases in one book and civil cases in another book. Or, he might 
keep landlord and tenant cases in one book, cases in trespass in 
another, cases of assumpsit in a third, misdemeanors in a fourth and 
felonies in a fifth. It matters not how many books he uses. To- 
gether they constitute the* docket which the law requires him to 
keep, and which he must turn over to his successor. If our view.^ 
are correct it follows that the contention of the relator must prevail 
and that the respondent must in the language of the Act of' 1839, 
^'deliver over his docket and like papers" to his successor in ofiice. 
We, therefore, sustain the demurrer and give judgment thereo:» 
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in favor of the relator with costs, and we direct a peremptory writ 
of mandahius to issue directing the respondent to deliver over to 
the relator the docket, books and papers contajning the record of the 
official action of said respondent as alderman of the Eighteenth 
ward of the City of Scranton, relating to all cases brought or heard 
before him during his term of office, as well as to deliver oyer to the 
relator all such dockets, books and papers receivedlby respondent 
from his predecessor in said office. By the Court. ^ 

H. M. EDWARDS, P. J. 
Aug. II, 1902. 

In the Court of Cotfiinon Pleas, of Lackawanna County, Ni/. 6jo 
January Term 1002, ' 

DIVORCE, 

Agvcs Ha Hock Barry vs. Thomas Barry. 



Whiir the statute allows the Courts of this state to take cognizance of causes of 
divorce ori§rinating witliout the state, this is subject to limitation that in 
some way the respondent is l^rought within the jurisdiction of the Courts of 
this state. 

Where after the cause of .divorce has arisen the injured party betakes him or her- 
self to. his or her state, he or she cannot thereby draw the domicile of the 
other into it so as to give jurisdiction. 

A wilful and matlicious desertion must appear aflElrraatively. It is not sufficient 
for witnesses to state conclusions. 

Facts mviFt be proven showing the desertion ?ind that it was wilful and malicioas. 

In making proof of the allegations of a llhel in dK'orce ex parte, the facts should 
be proven by witnesses who have knowle'Jgo of them and it should affirma- 
tively appear in the testimony that such witneppes testified from their own 
knowledge. 

Redress m\ist be brought to such cases in the forum of the respondent. 

Shopard vs. Shepard, 18 Pa. Sup. Ct. R., -iC7. is not authority to the contrary. 

James W. Oakford, Esq., for Libellant. 
Opinion by Kelly, A. L. J. 

The libellant seeks a divorce on the ground of desertion, which 
is alleged to have taken place in Albany, New York, in 1894, while 
the parties were domiciled there. The requisite one year's rsidence 
in Pennsylvania of the libellant previous to the presentation of her 
Iibe4 has been shown, but the respondent has never been a resident 
of Pennsylvania, so far as the testimony discloses, and has not had 
personal service of the subpoena. 

In the first place the desertion complained of has not been 
proven. The libellant is not a competent witness under our statute 
to prove any part of her case excejit her marriage, and she accord- 
ingly attempted to substantiate her charges by the testimony of 
other witnesses, George C. Kaufman and Howard B. Nichols. Mr. 
Kaufman's testimony is to the effect that he knew the parties and 
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lived in the same house with them ; that hp does not know where 
the respondent is now ; that he left the libellant in Mgrch, 1895 ; that 
there had been trouble — "he came into the house and gave Mrs. 
Jjarry a black eye which she carried for quite a while, and also 
abused the family;" that he then "picked up and went out and left 
the house," and left town ; 4:hat the libellant has not lived with him 
since. .:^ He further testified that there was no reason for the re- 
spondent leaving his wife, and that the desertion was mali.cious. 
The testimony of Mr. 'Nichols is still more meagre. He says he re- 
sides in Albany, and knew the parties when they lived together 
there, and knew of their separation. He knew when Barry left, and 
that it was in the spring of 1895 ; that he does not know the where- 
abouts of the respondent now, that he has never lived with hisvwife 
. since .he left ; and that he knows of no reason why he should haVe 
left her; and that the desertion -was wilful and malicious. 

It does not appear affirmatively that either of these witnesses 
had personal knowledge of any facts which would establish, a wilful 
and malicious desertion ; nor have they testified to any such facts. 
It is not sufficient for them to state conclusions ; the facts must be 
proven showing the desertion, and that it wag wilful and malicious: 
Bishop vs. Bishop, 30 Pa., 412. In making proof of the alleg^ations 
of a libel in divorce ex parte the facts should be proven by witnesses 
who have knowledge of them, and it should affirmatively appear in 
the testimony that such witnesses testify from their own knowl- 
edge, in order to satisfy the conscience of the court of the truthful- 
ness of the charges preferred. 

Secondly, this decree must be refused for want of jurisdiction, 
regardless of the strength or weakness of the proofs. This cottr^ 
ha3 already passed upon this question more than once. In the case 
of Conrad ys. Conrad, i Lacka. Jur., 34, Archbald, P. J., refused to 
decree a divorce under circumstances similar to those 'here. He 
said in his opinion, "Upon looking into the depositions it appears 
that the parties were married in Chicago and that the libellant was 
deserted by her husband there. Subsequently she came to this 
state. This gfves no jurisdiction to decree a divorce. While the 
statute allows the courts of this state to take cognizance of causes 
of divorce originating without the stato, this is subject to the limita- 
tion that in some way the respondent is brought within our jurisdic- 
tion. Where after the cause of divorce has arisen the injured party 
betakes him or herself to this state, he or she cannot thereby draw 
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the domicile of the other pany into it so as to give us jurisdiction. 
Redress must be brought to such cases in the forum of the respond- 
ent.. Bishop vs. Bishop, 30. Pa. 412; Colvin vs, Reed, 5S Par. 375; 
Reel vs. Elder, 62 Pa. 308; Ralston's Appeal, 93 Pa. 133. Great 
injustice and hardship would result from any other rule, and this 
is well illustrated in the recent case of Board of Charities, etc., of 
Philadelphia, vs. Moore, 6 Pa. C. C. Rep., 66." 

In Tucker vs. Tucker, id. 263, Gunster, J., made a similar ruling. 
In his opinion we find this language: "It further appears from 
the evidence that the alleged cruel, wilful and malicious desertion 
arose while both parties were domiciled in the state of New York. 
Bishop vs. Bishop, 30 Pa. 412, and Reel vs. Elder, 62 Pa. 308, settle 
this rule that the injured party in the marriage relation must seek 
redress in the forum of the defendant, vmless where such defendant 
has removed from what was before the common domicile of both." 

And in Bennett vs. Bennett, id., 453, we have the opinion of 
Connolly, J., to the same effect. He says: "The testimony dis- 
closes the fact that the alleged desertion took place in a sister state, 
and that the respondent never resided in this state. The respondent 
having been located and domiciled in the state of New York at the 
time the desertion -took place, does not give the court jurisdiction. 
Our process is co^extensive with the territorial liniit of the state, 
but whereas in this case the parties never had a common domicile 
within the state, before we can enforce it we must be satisfied that 
at the time it issued the person against whom it; was directed wa^ a 
resident within the state. That is not shown: We hold we have 
no jurisdiction over the person of this respondent, and dismiss the 
proceedings at the cost of the libellant.** 

To the same effect is the opinion of Rice, P. J., in Marian vs. 
Marian, 3 Kulp, 471, and Porter, >., in Davis vs. Davis, 2 D. R^, 621. 
Furthermore, in Gilbert vs. Gilbert, 16 Phila., 83, the same ruling is 
made, and according to the note found in the report of the case it 
wa9 appealed aiid affirmed by our Supreme Court, although we can- 
not find the case in any of the Supreme Court reports. 

Shepard vs. Shepard, 18 Pa. Sup. Ct. R., 467^ cited by counsel 
for^libellant, is not authority to the contrary. There it was h^ld 
only that notwithstanding the libel set out as cause for divorce a 
desertion in a sister state, yet, the libel containing the other requisite 
allegations, a subpoena should be granted. We do not doubt but 
that if a subpoena was duly and legally served upon the respondent 
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we would have jurisdiction to decree a divorce even though the 
cause arose outside of our own state. What we hold is that for 
cause occurring outside of the state, the domicile of the respondent 
being outside of the state, and there being no personal service upon 
him,. we have no jurisdiction. 

The rule to show cause why the divorce should not be decreed 
is disclRirged and the libel is dismissed at the cost of the libellant. 

By the Court. 
JOHN P. KELLY, Add, Law Judge, 

Nov. 24, 1902. 

In the Court cf Common Pleas of Lackawamna County, No* 164 
March Term, i^i, 

TRESPASS. 

Mary Walker vs, C Edward Wiese ondEdwmrd CAafimaUi 

When a dis(M>ntlnuanoe as to hMm or more parties to an action Is desired, the proper 
■practice Is to amend by Btrlklnsr out the name or names of such party or 
parties.. 

The principle that a landlord may not break open tenant's dwelling house for the 
purpose of maklnv a distraint Is so universal and so well understood that an 
elaborate discussion of ciUUon of authorities mny be considered superflwifiiB; 

A landlord who enters a dwelling house to distrain for rent;, except by the usual 
means adopted by persons having access to the bulldfnv. ii ameitia^ble to hit 
tenant in an action of trespass. An entry by a window which is shut and 
' not fastened Is unlawful. ^ 

CA landlord, for the purpose of making a levy for rent, entered his tenant's ap- 
partments through a cellar and thence by removing boards from -the floor. 

lleld Vhat this constituted a breaklac into the tenant's dwelling house within the 
meanlncr of the law applicable to the landlord's right of distress. 

W. L. Hill, Esq., for Plaintiff, 
B: F. Akerley, Esq., for Defendants 
. Opinion by Newcomb, A. L. J. 

This was an action in trespass brought by Joseph Walker and 
Mary, his wife, to recover damages for the unlawful taking of cer- 
tain personal property under a distress for rent. At the trial leave 
was i: granted plaintiff to discot^tinue . as to Joseph Walker. The 
proper practice would have been to amend by striking out the name 
of Joseph WaHcer as plaintiff, and an order will be made now to 
ihat effect. 

On the undisputed evidence the case was this: the plaintiff^s 
husband, Joseph Walker, was tenant to the defendant Wiese from 
the first of August, 1900, to the last of February, 1901. The ten- 
ancy was created by a lease in writing dated July 31, 1900. The 
term was eight months beginning August ist. The preitiises de- 
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mised by the terms of the lease were ^*Four rooms in the south- 
westerly side of house 6n Center street in Clark's Summit; Lacka- 
wanna^ County, Pa." Th rent reserved was four dolfars per month 
payable in advance. Under the lease the tenant and his wife went 
into the occupancy of two rooms on the first floor and two- rooms 
on the second floor in the southwesterly- side of the building men- 
tioned. At the same tim'e by virtue of a parole agreement or un- 
derstanding with Wiese, not in writing, they, stored the bulk of their 
furniture, the property in question in this case, in another room, 
adjoining their downistairs room, where it remained until January, 
1901, when it was sold under the proceedings which caused this suit. 
. In December, I9<J6; Wslker was in arrears for rent to the 
amount of .$14, and on the 22nd of that month Wiese signed and 
delivered to Chapman, the. other defendant, a constable of tlie 
neighborhood, a distress warrant. On the same day the two«de-: 
f endants went to the premises, met Walker oilJ^side, made a fruitless 
demand for the rent, and thereupon at the instance of Wiese they 
ctitered the cellar J)y an outside door, climbed up the wall, remoyeii 
some boards which covered an opening that had been kit in the 
floor of the store room intended to be connected with the cellar by a 
stairway at some future time when the building should- be com- 
pleted, and so effected ^n entrance jto the store room, where the 
constable distrained the goods.inqitiestiori except a few pieces which 
were in the tenant-s living roomsl Afterwards an appraisement 
•was had, the legality of which was questionable "to say the le^st/ 
and, later, January 3, 1901, the goods were sold by the constablerat 
public safe to divers bidders who carried them away. Whh the 
exception of three pieces the goods belonged to Mrs. Walker. 
These three pieces were taken out of the case by striking out tlie 
nanle of her husband as plaintiff. 

Claiming that the distress, was unlawful Mrs. Walker sought to 
recover the value of her goods, and that formed the issue between 
the parties. 

\The facts thus detailed present two views; either of which is 
fatal to the defendants. On the one hand it might be contended 
that the distress "was not made upott the demised premise^s, and 
therefore was unlawful regardless of the character of the landlord's 
entry ; on the other, that the oral understanding and the conduct of 
the parties with reference to the tenant's use of an additional room 
for the storing of furniture amounted to a modification of .the lease 



Lift Gfc A WANNA JURIST. n 

to the extent that this room, or at least the right to use and occupy 
it as a store room, would have to be added to the description of the 
demised premises, for the purposes of this case. Upon the trial 
the latter view commenced itself to us as most fair and just to both 
parties as being entirely consistent with their mutual conduct as 
well as their respective rights and obligations. Viewing the case 
in that way we held that the seizure of this property was unlawful, 
because entrance to the demised premises could not be lawfully 
effected in the manner described. A^'6 so instructed the jury, say- 
ing to them in effect that it followed that the subsequent sale of 
property so seized was a trespass, and that the plaintiff, Mrs. 
Walker, was entitled to recover, the sole question for them to de- 
cide being the fair market value of her property which was taken 
away from her by reason of the sale. 

Several reasons for new trial were filed but the only one 
pressed at the argument was the one challenging the correctness of 
this instruction. Counsel did not call our attention at the argu- 
ment of the rule .to any authoritiels, nor have we been furnished 
with briefs bearing upon the question. Upon careful review of the 
whole cade we find ho reason to change the view of the law which 
we expressed at the triial. The determination of the question raised 
in this case must be approached in the light of the general princi- 
ple that a landlord may not break open the tenant's dwelling house 
for the purpose of making a distraint. That principle is ,sa univer- 
sal and so well understood that any elaborate discussion or citation 
of authorities may be considered superfluous. The only question 
is one of application, viz., do the. facts here amount -to the breaking 
open of a dwelling house? 

The leading authority out of which the law on this subject has- 
been developed is Semaynes* Case, 5 Coke, 91, in the King's Bench, 
reported in Smith's Leading Cases, Q.Am. Ed., vol. 1, pa^e 228, 
where it was decided that, "In all cases when u door is open the 
sheriff may enter the house and do execution at the suit ot any sub- 
ject either of the body or of the goods: tin d so may the lord in such, 
case enter into the house and distrain for his rent or sen.'ice." 

In the light of the point there decided, and the scope of the 
^discussion involved in the case, it is a question whether a landlord 
may even lift a latch of a door to open it for the purf)ose of distrain- 
ing. In New York it has been held that opening a door is a break 
ing withjn the; meaning of the law; that lifting a latch is just as 
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much a breaking as forcing a door bolted with iron; that fastening 
with the closed latch is enough ; that sliding a window down whicli 
is 'hung on pulleys to effect an entrance is unlawful; Curtis vs. 
Hubbard, i Hill, N. Y. Rep., 336. 4ri commenting upon this case 
Mr. Williams, of the Philadelphia^ bar, in his work on Landlord and 
•Tenant, at ps^e 107, says: . **This seems a very proper doctrine- to 
hold. In case of a place of business when every one hafving busi^ 
ness to transact with the proprietor has an invitation to enter by 
lifting a latch during business hours, it might be weir to hold that 
a sheriff or constable can- enter to levy or distrain, but in case of h^ 
dwelling house it would be very improper ta hold that tHcy can 
enter by lifting a latch. In case of a dwelling house the usual 
course is to ring or knock, aiid if there is no response the conclusion 
will be that the proprietor is away. To allow, a sheriff or constable 
to lift a latcli and to enter a dwelling house with no one about 
would be intolerable.As long as the rule is to be made for all kinds 
of buildings without distinction, the New York rule seems to be the 
proper one to adopt. The right of access sliould be confined to an 
open door or window, the, presumption being in such cases^ that . 
some one is in the house. To even allow an entry through an open 
window i5 bad enough, and the law should not be made worse than 
it is." 

In Murray vs. Vaiighan, et. al., 4 D. k. 631, the facts were that 
the plaintiff was a tenant of Vaughan, but he and his family were 
absent when the other two defendants went to the house with a 
landlord*s warrant. Finding the doors locked they opened the 
front door with a key which they brought with thetti. Entering in 
that way they made a levy on the household goods which were 
afterwards sold. In a suit for damages by. the tenant the court of 
Dauphin County held that such entry was unlawful and thie plainMff 
was entitled to recover. In an opinion discharging a rule for a new 
trial, Judge McPherson there said, that in such case though no 
violence was used the defexidant "does a legal wrong as comptetely 
and of the same kind as if he broke down the door with a hjammer." 
The judge takes note in that case of the dbubt whether the land- 
lord may lift a latch of a door which is shut but. not locked. He 
say«: "Some conflict of authority exists on the question whether 
the landlord may lift a latch of a door that is shut but not locked, or 
may turn a key whieh is purposely left jn the lock uppn thet)utside, 
or tnay draw a bolt fastened to the outer woodwork; but we nedd 
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not now enter into tliis controversy. If a man merely latches his 
door or if he purposely leaves the key in the lock upon the outside, 
he may perhaps be regarded as inviting all persons to enter his 
house who have business there. But, however that may be, he cer- 
tainly is not extending an invitatign to enter if he locks the door 
and carries away the key in his pocket. Instead 6i making it easy 
to enter, he is thus doing all that he can to prevent an entrance ; and 
if his landlord afterwards picks the lock or (as in the case before 
us) avails himself of another key which happens to fit, he does a 
legal wrong as completely, and of the same kind, as if he broke 
down the door with a hammer.'' 

So the editors of the Am. & Kng. Enc. of L., 2d Ed., vol 9, at 
page 650, lay down the general rule as we have stated it, and again 
at page 651 upon the authority of several cases there cited they 
say: '^But.he (the landlord) may open the outer door by the usual 
means adopted by persons haling access to the building, and therefore 
he may opeii it by turning the key, lifting the latch, or drawing back 
the- bolt. An entry by a window which is shut but not fastened is 
unlawful.'' 

In the case here there was of course no implied invitation to 
llie defendants to enter, nor did they pretend to resort to the usual 
means adopted by persons having access to the tenant's house. For 
tliey say the door was locked by the tenant's wife at his instance 
to prevent them from getting- in the house, and* for tha^ reason 
they resorted to the cellar, *and from that point made their entry 
virtSially through the floor by removing some boards which cer- 
tainly did not constitute a door or window, but according to the 
landlord were laid down to close the hole in the floor to keep the 
air out. The tenant had no right in the cellar. Neither he nor any 
one having occasion to go to his house had the right to get access 
to it in that way. The defendants climbed up by the openings, left 
in the wall to receive the timl)ers to be used when the stairs should 
be built and used such force as was necessary to remove those 
boards. This we hold was a breaking into the tenant's dwelling 
house within the meaning of the law applicable to the landlorjd's 
right of distress. 

Something was said at the argument about the amount of the 
verdict. It may be larger than we would have made it if we had 
coiitrol of^it, but we cannot say that it was unwarranted. Ft was 
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very much less thaii the plaintiff claimed. We cannot disturb the 

verdict on that ground, and the riile is discharged. 

By the Goui-t. 

E; C. NEWCOMB, A. L. J. 
November 17, 1902. 

In the Court af Common Pleas of Lackawanna County, No: ijs 
November Term, igoi, 

ASSUMPSIT, 
Johanna Fer/iindndq vs. City of Scranton, 

In the absence ^f malice or want of probable cause, there Is no liability' before 
nnal decree on account of the Issuing of an Injunctloit^butslde or Ihdeperfdent 
of the injunction bond. / ■ ^ 

^''^"^rf,^^®'* !l?'^®t'* *"®<* °"* »»*»«*o"8^y. ther« may be a right of action in 
S«yj?, • • ^®'«»dant; but such right depends upon the law governing ma- 
licious prosecutions.. 

It is a general proposition that when a person in good faith secures from the court 
hoJ^ 1**'*?^'* **® cann6t be called upon to respdnd in damages unless he . 

Th** fiLt1,£yT** bond to indemnify the defendant. ' 

frequent Injustice and the great and irreparable damage following hasty and 
!« 7k2;'®?. *PJ"'>c«on8 encouraged equity Courts to require of ' the plaintiff. 
H««rS,I* ^If®?^?' ***™® pledge or security for such dafaiage as might be 
f^<?,tf« ?*^^.****^"*^ " ^ determined that there Were 4o grounds for such 
l\lr«il !?**-• 'Ti?** P*'ac«ce was adopted before any statuttfi-y provisions were 

Aot of i5«^ 'equlrtW ihdemnlftrlng bonds in injunction cases. 

nA«t? ' vfi' ^' ^» ?^' provided that "w) injuricUon shall be issued by any 
i;;?#K „, I. . *T^ ^"*" ***^ lEMU-ty applying tar the same shall have given bond 
7^i^A^*^\^^^^ ^ ^ approved by said Court or^Tudge, so conditioned. 
«L " * ?'^W; V*® *?***!" ^^^- for all damages that may be sustalried by rea- 
son of Such injuncfloni" ' ^ ' 

't^firiir** *"J®? *"**^" ^®^' «»empted the JGommonwealth counties and 
«o«!fHfrT **»? ^'!?^»*oiit of the first section oA the Act of 1844. It is now 
?n^^f.. <^n« Common^eealth or any dCy or County in the Commonwealth. 
K^iH. Vv ***i?'^i'"*'**^y injunction without giving a bond, the donisequence 
««™- ^ 2f ^«'«nda«?t if Injured by the injunction, and the injunction is 
Ti\nu^T^^^^ dissolved, has no remedy: 

?Jr:«« ®"°,^* *.'' **^® eierdse of his extensive powers, should hesitate in 
rl?!2- #^ Pr^Hralnary: injunction w:hlch would leave the defendant without 
«r^u 2f ^ ini«ry he may suffer thereby, should the injunction after- 
ward be dissolved. . 

Charles E: Olyer and I. H. Burns, Atty's for Plaintiff. 
G. M. Watson, City Solicitor, fdr Defendant. 
Opinion by Edwards, P. J. 

The City of Scranton secured an injlinction against Johanna 
Ferdinando restraining her. from constructing and completing a 
building on Nealis court, cisiimed by the city to be a public alltey, 
and commanding her to restore the alley to its formef condition. 
The case was fully heard before one of the judges of our coui't and 
the injunction finally dissolved. Thereupon Mrs. Ferciinandb 
brought an action of assumpsit against the city td recover the 
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damages she had suffered on account of the injunction. The case 
was tried before, a teferee. He decided in favor of the city, holding 
that the plaintiff was not entitled to recover because the city had 
given no bond in the injunction proceedings. 

If sthe case had beeji properly decided, it is, as the referee says, 
one of great hardship to the plaintiff. The evidence before the 
referee shows conclusively that the plaintiff has been injured by 
the issuing of the injunction. The damages are assessed by the 
referee at $53oJ85. His estimate bf'the damages is reasonable under 
all the evidence, and if the plaintiff Is entitled to recover at. all, she . 
is entitled to recover the amount asse.ssed by the referee. 

Is the referee correct in his statement of the law ? At the out- 
set of th€ discussion it should be stated that there is no 'question 

: of malice or want of probable cause in the case, either in the plead- 
ing or the evidence. There is no claim that the process 6f the laM' 
was abused intentionally-^supposing for a moment that mdice 
could be imputed; to a municipality, or that there was want of prob- 
able cause in the injunction c^e. The declaration of ^he plaintiff 
avers no such thing; there is nothing in the evidence to indicate it, 
and the referee >.so finds. There are no fact4 in the case which 
would sustain ^ suit for malicious prosecution or abuse of the prcH 
cess of law. The action is one of impKed assunipsit. 

Therefore our inquiry resolves itself into ibne question: In- 
tfie absence of malice or want of probabie causeV is there any\ lia- 
bility on account of /the issuing of an injunction outside of inde- 
pendent of the injunction bond? . Or, in other w^rds, is the liond 
the only foundation of liability?' An e:^aminatioi^ o^ the law has 
convinced, us that the referee has correctly decided the case and. 
that the only source of liability for damages on \ account of the 
issuing. pf an injunction before final decree is to tie found in the 

. promise to indemnify contained in the injunction bond. There arc 
several reasons why this doctrine should be held. 

I. The exemption of the plaintiff from damages, in the absence 
of any terms or conditioYis accepted by him to pay th^m, rests upon 
the broad policy of the law which regards the courts open at all 
times to all persons for the enforcement of their rights by civil 
action. Suitors are presumably acting* in accordance with law when 
they obtain in the courts what the courts aw;ard thei^» atid should 
not be punished for accepting what they Could not obtain except by 
such orders or judgn].ents. When a suitor procures an order of 



i6 LACKAWANNA JURIvST. 

injunction upon a ifaii' presentation to the court in good faith, be 
has never been regarded as responsible in damages therefor, either 
in law or equity, unless he has made himself so by sonie voluntary 
• undertaking. In such case he stands before the law like a suitor 
In any other process or proceeding. This is the rule universally 
recognized: and approved and supported by abundant authority: 
Sturgis vs. Knapp, 33 Vt. 486; Palmer vs. Foley, 71 N. Y. 106, 
Russell vs. Farley, 105 U. S. 433 ; St. Louis vs. Gaslight Co., 82 Mo. 

349- 

Judge Folger, in Palmer vs. Foley/ supra, says: "It seems 
that without some security given before the granting of an injTinc- 
tion order, or. without some order of the court or a judge, requirin<>- 
^ome adt on the part of the plaintiff w*hich is equivalent to tile givintLr 
of security such as a deposit of money in court, the defendant has; 
no remedy for any damages he may sustain from the issuing of the 
injunction, unless the ^conduct of the plaintiff has been such as to 
give good ground for an action for malicious prosecution." 

In Russell vs. Farley, suprOy Justice Bradley, in alluding io the 
practice of courts of chancery in granting injunctions, says: "And 
if the legal right is doubtful,. either in point of liaw or of fact, the. 
.court is always reluctant to take a course which may result in 
material injury *to ^either party, for the damage arising from the 
act of the court itself is damnum absqiic injuria, for \yhich there \< 
.no redress, lexcept a decree for the costs of the siiit, ,or in a proper 
case, an action for malicious prosecution. To reniedy thi^ diffi- 
culty, the court in the exercise of its discretion, frequently resorts 
to the expedient of imposing terms and conditions' upon, the part3' 
at whose instance it proposes to act." 

. In a case somewhat like the case at bar, St. Louis vs. Gaslight 
Co., supra, the court follows along the same lines and says : "Thus 
it will be seen that the liability of th^ plaintiff in an injunction suit 
to respond to the defendant for damages after dissolution dcpendctl 
upon his voluntary undertaking contained in tJie conditions of the 
decree, or in his separate agreement and borid given to the court or 
to the defendant for that purpose. Of course,, when the. process 
has been sued out maliciously, there may be a right of action i:^ 
favor of the defe^idant. But this right depends upon the law gov- 
erning ^palicious prosfeeutions and has no relation to the claim for 
damage's urged by defendant in this case/' 

We have not been able to find any authority in Pennsylvania 
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on this exact point^ nor has any been cited to ua by counsel ; but. 
there can be.no question about the general proposition of law that 
when a person ia good faith secures from the Court an injunction 
order he cannot be called upon to respond in damages unless he has- 
given a bcwid to indemnify the defendant. - * 

2. • The history ctf the development of equity practice in rela- 
tion to injunctions and ihjunction bonds Will throw some light upon 
the subject. v.* 

'*In the early stages of equity jurisprudence, temporary injuncr ' 
tions were often issued simply on an ex parte showing by the plain- 
tiff, without requiring any bond or other security, and if on a final 
hearings it transpired that the injunction was issued without just 
cause, and' it was therefore dissolved, the party enjoined could not 
recover damaged occasioned thereby unless it was shown that the 
injunction was sued but through malice and without prbbablo 
cause. N In other words, the only relief for injury, however grievous 
or oppressive, which the defendant had on defeating a wrongful 
writ of injunction, was an action as; in other cases for malicious 
prosecution, to sustain which it was necessary to allege and prove 
that the injunction was sued out through malice and without proba- 
ble cause. The frequent injustice and the great and irreparable 
damage thus following hasty and ill-advised injunctions encouraged 
the equity cot^ts to require of the plaintiff, in. their discretion, 
when asking this extraordinary writ, some pledge or security to 
answer for such damages as might be done to the defendant in 
case on firfal hearing it should be determined that there were no 
grounds for such injunction." Am. & Eng. Encyc. of Law, vol. l6 
(N. S.>, p.; 439- \ 

Before any statutory provisions were enacted requiting indeni- 
rtifying bonds in injunction ciaises, courts of equity, as a general 
rule,, had adopted tKe practice of directing the plaintiff to give a 
bond as a condition precedent' to the granting of the ihjunction. 
The pbrpdse was to protect the defendant in case he was injured by 
the granting of the injunction. To establish this practice firmly 
statutes were passed in the several states. Pennsylvania passed 
the law of May 6, 1844, "P. L. 564, providing that "no injunction 
shall be issued by any court or judge until the ^rty applying for 
the same shall have*" given bond with sufficient sureties to be ap- 
j>roved by said court or judge^ conditioned to indemnify the other 
party for all damages that may be sustained by reason of such in- 
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junction." This act of assembly settled the practice beyond ques- 
tion. So firmly indeed was it settled that the Commonwealth 
itself was not exempt from giving the bond required by the act: 
Com'th vs. Franklin Canal Co„»2i Pa. 117. To obviate the diffi 
culty attending the giving of bonds by the commonwealth, or by a 
city or couitty, the legislature, in 1853 and in 1856, exempted the 
commonwealth, couiities.and cities, from the provisions of the first 
section of the act of 1844. Thus it is pow possible for the common- 
wealih, and any city or county in the commonwealth, to secure a 
preliminiary injunction without giving a bond, the consequence 
being that the defendant, if injured by the injunction, and the 
injiiriction is afterwards dissolved, has no remedy. 

3. We can arrive at no other conclusiort in the present state 
of the law on this qiiestipn. When the legislature .exempted the 
commonwealth, cities and counties from the necessity of giving 
injunction bonds, the wisdom of such legislation must have been 
questioned ; because, we find in the two exempting acts a provision 
directing the courts to make speedy disposition of injunction cases 
where the injunctions were obtained by a city or county or by the ' 
commonwealth. The legislature in eflFect says: AVe are depriving 
certain persons of the redress heretofore afforded-them in injunc- 
tion cases, but we depend on the judges of our courts to help these 
persons by shortening the period of their affliction. 

Whether a court of equity in the exercise of its extensive chan- 
cery powers can direct a city to give s^ bond as a condition precedent 
to the sisuing of an injunction, notwithstanding the exempting act 
of 1856, is a question that is not now before us, because it does not 
arise in the case at ban We may nevertheless, say, that a chan- 
cellor should hesitate in granting a preliminary injunction which 
would leave the defendant without redress for the injury he may 
suffer thereby, 'should the injunction afterwards be dissolved. 

We are c.onstrained to agree with the referee in his disposition 
of this case. ' The exceptions to his report are dismissed and the 
prothonotary is directed to enter judgment for the defendant \v 
accordance with the recommendations of the referee. 

By the Court. 
H, M. EDWARDS, P. T. 

January 12, 1903. 
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TO OUR PATRONS. 

The followifig orders were handed down by the Court on Janu- 
ary 31, T903. Their import ne^ds no special notice. We are grati- 
fied that the JURIST has commended itself to the bench, as we 
have reasons to believe it has to the bar. If experience and indus- 
try can nfake this periodical creditable, we promise, our patrons • 
paper worthy of the present .importance and growing prominence 
of the Forty Fifth Judicial District, by publishing a journal neat in 
makeup, interesting in subject-matter, and one that will be prompt- 
ly dielivered to all subscribers. F. J. F. 



In Re. : Rule of Court relating to the publication of Legal Notices 

in Lackawatina County. 
In the Court of Common Pleas of Lackawanna County. No. 222 

March Term, 1903. 

Nqw, January 31, 1903, it is ordered that in addition to the 
publication required by the existing laws of this Commonwealth, 
there shall be published in the Lackawanna Jurist, a weekly publi- 
cation- published in said county,' all legal notices required to be 
published in cases, piending in and under process issuing out of the 
Court of Common Pleas, Quarter Sessions and Oyer arid Terminer. 
A copy of each number of said paper shall be filed in the office of 
the Prpthonotaiy, the Clerk of the Courts, Register of Wills, Re- 
corder of. Deeds, County Commissioners and Sheriff's office of said 
county and in the Lackawanna Law Library. 

It is further ordered that the charges for sUch publication, as 
well as for all notices and matter required to be paid for by the 
County of Lackawanna, shall not be greater than the usual rates 
charged for the same by other publications. By the Court. 



In Re. : . Rule of Court relatmg to the publication of Legal Notices 

in Lackawanna County. 
In the Court of Common Pleas of Lackkwanna County. No. 224 

March Term, 1903. 

Now, January 31,. 1903, it is ordered that the Rule of Court 
heretofore, to wit, January 30th, 1895, Court of Quarter Sessions 
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and Oyer and Terminer, adopted by the Court of : Common Pleas 
directing that thereafter all notices which relate to proceedings in 
said Courts, the publication of which is required by law and rule 
of Court, be published in the Lackawanna Legal Kews be and the 
same is hereby revoked and made of no further force and effect. 

Provided, however, that all notices rtow in course of publica- 
tion in said Lackawanna Legal News shall continue the" reniainder 
of the time required by law to complete the said publication. , 

.By the Court. 



In Re. : Publication of Sheriff's Sales in. Lackawanna County. 
In the Court of Common Pleas of Lackawanna County. No. 223 
March Term, 19P3. 

Now, January 31, 1903, it is ordered that from and after this 
date there shall be published in the Lackawanna jurist ah.intelligi- 
bie abstract of all Sheriff's sales of real estate, the rate to be paid 
for publication of the same be $2.50 per inch, for three consecutive 
insertions. 

And it is f jirther ordered that the order heretofore, to wit. 
made on March 26th, 1895, requiring the said publication in the 
Lackawantia. Legal News be and the same is hereby revoked. 

By the Court. 



In Re. : Rule of Court relating to the publication of Legal Notices 
in Lackawanna County. In the Orphans' Court of Lacka- 
wanna County. 

Now, January 31st, 1903, it is ordered that in addition to the 
publication required by the existing laws of this Commonwealth, 
there shall be published in the Lackawanna Jurist^ a weekly publi- 
cation published in said county, all legal notices required to be 
published in cases pending in and under process issuing out of the 
Orphans' Court. 

It is further ordered thatthe charges for the said publication, 
as well as for all notices and matter required to be paid for by the. 
County of Lackawanna, shall not be greater than the usual rates 
charged for the same by other publications. By the Court. 
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In Common. Pleas of Lackawanna County. No. gS2 September Term, 

1^02. 

CHARTER. 

In Re: Incorporation of St. Stanislaus Polish National Reformed 
. Churchy of Scranton, Pennsylvania. 

Tender the declaration "bf rigrhts, adopted by the people o' Penneylvania, "all men * 
have a nattiral and Indefeasible right to worship Almigrhty Ood accord- 
ing to the dictates of their own consciences."' This fundamental guar- 
antee . is the inception of the law governing the incorporation of societies 
for the support of public worship. 

The legislature has enacted laws prescribing nud regulating the form And method 
of the Incorporation of religious, and other societies as .corporations of the 
first class. 

The Courts, .in passing upon charters, are required to ascertain: First, that the 
articles of association are in proper form. Second, that the purpose of 
the incorporation is clearly stated and is within the law. Third, tiiat the 
• proper provisions ftre inserted as to the control of property; and. fourth, . 
that the purpose oif the incorporation shall appear to be lawful and not 
injurious . to the community. ' 

As a general rule, when these requirements are complied with, d, decree of In- 
corporation is made. 

Considerations, however, have 'arisen from time to time which have been the sub- 
ject of judicial construction. The propositions of law thus established are 
as binding a» church legislative enactment. Among those are: First, that 
a charter for a religious society cannot Incorporate urtder a name, which, on* 
account of its similarity to the name of another incorporated society with- 
in the same jurisdiction, is liable to lead to confusion; second, that such a 
.society cannot adopt a name which is misleading, or, in other words, a . 
name that would naturally lead people to believe it is associated with a cer- 
tain denom'fnation, when, as a matter of fact, its declared purpose is to be 
independent of all denominations; third, that the minority in a reli^ous 
society which adheres to the original purpose of incorporation Is the lawful 
body. 

A decree of incorporation will be made when the purpose stated is. "the support 
of public, worship according to the doctrlties- contained in the teachings of ' 
Jesua Christ revealed in the Holy Scriptures as more particy'^rly pet forth 
in the first four Ecumenical Councils of the Christian Chuich, and under 
such rules of discipline and government a.s may be prescribed by the by- 
laws of the United States, or of this Commonwealth. 

When it appears from the apiplicatioh that the intention is cleaYly to organise 
and Incorporate a church which does not recognize any other superior 
authority and Judicatory; in other words, an independent church, a charter 
should be granted, because "all men have a natural and indefeasible right 
to worship Almighty Ood according to the dictates of their own consciences," 
provi'ded there Is np other church within the Jurisdiction of the same name. 

W. J, Hand, Esq., for Charter. 

T. P. Hoban» E§q., for Exceptions. 

Opinion by Edwards, P. J. " 

The law governing the incorporation of societies for the sup- 
port of public worship is well settled. It begins with the declara- 
tion of rights adopred by the people of Pennsylvania, a part of 
which is as follows: 

"All men have a .natural and indefeasible right to worship 
yVlmighty God according to the dictates of their own consciences ; 
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no man can, o^ right, be conipelkd to atitend, erect or support any 
place of worship, or to maintain any ministry against his con- 
science; no human authority can, in any case whatever, control or 
interefere with the rights of conscience; and no preference shall 
ever be given, by law, to any religious establishments or modes 
of worship." 

The legislature has enacted laws prescribing land regulating 
the form ajad method of incorporation of religious societies as well 
as other societies, and has designated such societies sis corporations 
of the first class. The courts, in passing upon charters, are re- 
quired to ascertain: First — ^That articles of association are In 
proper form and in conformity with the requirements prescribed 
by the legislature as to signers and other matters of detai4. Sec- 
ond — That the purpose of the incorporation is clearly, stated and 
is within the law. Third — ^That the proper provisions are inserted 
as to the control of property; Ind, fdurth, that the purpose of the 
incorporation shall appear to be lawful and not injurious to the 
community. 

As a general rule, when all these requirements are comjpliefl 
with, a decree of incorporation is made. 

But other considerations have arisen from time to time, and 
have beeli the subjects of judicial oonstniction, so that by this 
time we find a number of adjudicated cases relating to the incor- 
poration of religious societies. These casjes^have established sev- 
eral- propositions of law, which are just as binding as legislative 
enactments. Among theise are: First, that a church or religious 
society cannot incorporate under a name, which, on account of its 
similarity to the name of another incorporated society within the 
same jurisdiction, is liable to confusion; second, that such a society 
adopt a name which is misleading, or, in other words, a. name that 
would naturally lead people to believe it is associated with a cer- 
tain denomination, when, as a matter of fact, its declared purpose- 
is to be independent of all denominations; third, that the mmority 
in a religious 'society which adheres to the original purpose of in- 
corporation is the lawful body. Other principles have been estab- 
lished by the courts; but we are not concerned with them in this 
discussion, nor does the thir^ proposition, as stated above enter 
into the consideration of this case. We shall now examine the 
proposed articles of incorporation in the light of the law, as wc 
understand it td be. 
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I. — The purpose of the incorporation, as stated. It is in the 
following words: "The purpose for which the corporation is 
formed is the support of public worship according to the doctrines 
contained in the tea^ings of Jesus Christ, revealed in the Holy 
Scriptures, as more particularly set forth in the decrees of the first 
four Ecumenical Councils of, the Christian Church, and under such 
rules .of discipline and government as may be prescribed by Ih'! 
by-laws adopted by the said corporation, not inconsistent with the 
laws of the United States or of this Commonwealth." 

We see nothing to condemn in this piirpose.- Not only is it 
unquestionably lawful, but it is expressed with sufficient precision. ' 
Counsel on both sides have furnished elaborate briefs on the 
Ecumenic^il Councils. It is not necessary for us to weigh or con- 
sider the arguments on this point. The councils and the matters 
• decided by them, although the subjects of much controversy, are 
important facts in church history. ' The first was convened in 325 
A. D., to condemn the Arian heresy. It adopted the Nicene creed 
and called the church the Catholic Church. The second, called in 
381 A. D., condemned heresy iand called the church the One Holy 
Catholic and Apostolic Church. To this council we owe the creed 
of which the Apostles' Creed is a shorter form. The third and 
fourth councils, convene^d respectively in 431 A. D. and 451 A. D., 
condemned certain heresies, and adjusted certain ecclesiastical dis- 
putes. Whatever these councils did is a matter of history. The 
doctrines they established and adopted are a part of the history ol 
the Christian. Church. 

We see no reason^ and there can be none ^n this country, why 
a body of people cannot associate themselves ♦^ogether to teach "the 
doctrines of Jesus Christ contained in the Holy Scriptures,*' and 
adopt the doctrines promulgated by the Ecumenical Councils. We 
think the matter is too clear to need much argument, and that the 
lawful purpose as stated in the articles submitted to us, is j^roper, 
lawful and not injurious to the community. 

2. — The use of the name "St. Stanislaus." It is claimed that 
because St. Stanislaus was a bishop and a saint of the Roman 
Catholic church, the use of his name as a part of the name of a 
church which proposes to be independent of the Roman Catholic 
authority, is misleading and should not be allowed. St. Stanislaus 
was born" in Poland in 1032, suffered martyrdom 1079, and was 
canonized by Pope Innocent IV. in the Thirteenth Century. 
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Strictly speaking, St. Stanislaus is a Roman Catholic sarfit, but he 
is also esteemed by the Polish people as the patron saint of Poland. 
He is as much the object of patriotic pride as he is of religious 
veneration. 

Speaking with proper reverence and deference, we should say 
that saints are in many instances the common property of Christian 
churches, regardless of denominational divisions. Even Russia 
honors the name of St. Stanislaus and has established in the Rus- 
sian army the "Order of St. Stanislaus." Considering the q-vic»- 
tion from a legal standpoint, the pertinent inquiry which suggests 
itself is, whether or not there is another church in the city of 
Scrantpn, or in the county of Lackawanna, of any denomination, 
using the n^me of "St. Stanislaus." There is no evidence to estab- 
lish this fact. We conclude, therefore, that the exception to the 
use of "St. Stanislaus" is untenable, and should be overruled. ' 

3.— Taking the proposed name as a whole, is it miisleading? 
In our judgment, this is the real atid only question in the- case. 
The proposition is to incorporate a Polish National Church in 
Scrantort. What kind of a church is a Polish. National Church? 
Is there such a church or denomination now in existence in the. 
same sense as other denominations are among us, such as the 
Roman Catholic Church", the Greek Ortljodox Church, the Epis- 
copal, the Presbyterian, and other churches ? What idea does the 
name, "Polish National Church" suggest? The exceptant con- 
tends that a church with such a name means nothing unless it 
means a Roman Catholic church. Counsel have dived deeply irfto* 
history for facts to sustain their contentions. In passing, we 
desire to commend the attorneys on both aides for the evidences 
of research and learning indicated by the briefs submitted to us. 

*It appears that the national diet of Warsaw adopted a new 
constitution in 1791, in which we find that "the religion national 
and ruling shall be the Holy Roman Catholic faith." This consti- 
.tution was in force only a few years. There was a movement in 
'Poland to establish a national church independent of the Roman 
Catholic Church. It was advocated by many eminent men and 
was strongly resisted. This nistorical question is not of any par- 
ticular moment now, because Po-land ffas been dismembered and 
isYiow under Russian domination, and the Greek Orthodox church 
is by law the church of Russia. 
The question whether the Roman Catholic. Church was for a few 
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years the state church of Poland and the subsequent contentions 
connected therewith are of no importance in the present discus- 
sion. We take the broader view as to the meanings of the word 
''national." It is th*t which pertains to the people of a country, 
regardless of constitutional decree jor legislative enactment. We 
do not think it can be successfully gainsaid that the dominant re- 
ligion, of the people of Poland was that of the Roman Catholic 
Church. And it is probably so this day, notwithstanding the 
authority of the Czar. 

The dictionaries give several definitions of the word "na- 
tional," among them the following: "Peculiar or common to the 
whole people of a country, as 'national' language, customs or dress : 
a 'national' trait ; a 'national' religion ; ^national* pHde." Applied 
to a church, it may mean a "church established by law," or "gen- 
erally, the prevailing religion of a majority of the people." Taking 
this meaning' of the Word "national" in the name proposed by the 
present incorporators, we are of the opinion that it is liable to lead 
many of the Polish people to believe that the church intended to 
be organized is a Roman Catholic Church and not a church inde- 
pendent of or not suobrdinate to the authority of the See of Rome. 

We conle to this conclusion the more readily in taking a gen- 
eral view of the question before us, because, according to the testi- 
mony, the religious and ceremonial forms observed by the new 
church are substantially the same as those of the Roman Catholic 
Church. The ritual and liturgy in the mass and vespers, in bap- 
tism, in the ceremony of marriage feind in othr sacraments are the 
same. There are some differences ; the' mass is said in Polish and 
Latin alternately ; and there may be other variations, but the ob- 
servances are generally of the same character. 

If there were m existence today a division of the Christian 
Church or a denomination known, well-defined and recognized as 
the National Polish Church, having a distinct place in the ecclesias- 
tical world and having a system and judicatory of its own, as the 
Roman Catholic Church has, or the Episcopal, Presbyterian, Bap- 
tist, Metho<list and other churches have, the proposition to- incor- 
porate under the proposed name could not be successfully con- 
tet?ted. 

But as we view the application, the intention is clearly to or- 
p:*inize and incorporate a church which does not recognize any 
other superior authority and judicatory; in other words,^an inde- 



26 • LACAKWANNA JURIST. 

pendent church. This the applicants have the undoubted right 
to do, because "all men have the right to w^orship Almighty God 
according to the dictates of their own consciences,", and they have 
the right to associate together, and incprporate for that purpose, 
as long as they do not infringe upon the rights of others. 

We have called the attention of the counsel for the incorpor 
ators to the question of the name of the proposed church, so as to 
give them an opportunity to 3uggest an amendment in this respect. 
Such an amendment has *been submitted to us. The name is 
changed, so as to read: "St. Stanislaus Polish National Reformed 
Church of Scranton, Pa." We are of the opinion that the change 
in the name removes the objection to the incorporation. We will 
allow^the amendment and the decree will be made accordingly. 

The exceptions are therefore dismissed. 
By the Court, 

H. M. EDWARDS, P. J. 



In the Court of Common Pleas of Lackawatma County. No. 86, *) 
March Term, i8pp. 

RULE TO OPEN JUDGMENT'' 

R. C. Wills vs. Stephen Flanigan. 

Presumption is in favor of the validity of a written inRtrum'ent. according to lt«^ 

obvious purport. 
When a defendant in a Judgment note seeks to have the.judffnient opened, the 

burden is upon him to establish sufficient cau^e to t^e satisfaction of the 

Court, on the whole case, and not 't>n his ex parte presentation alone. 
He should make out such a case as would satisfy the conscience of a chancellor. 

taking: into consideration the evidence on the part of the plaintiff as well as 
,that of the defendant. 
When- a. 4efendant alleges fraud in the writing of ii note after he signed it. a 

high degree of proof is, required to sustain the allegation, both 'as to quality 

and quantity. 
To successfully contradict a writing and impeach its validity by parol evidence. 

it is. required by the rules of law to prove the case by evidence which Is 

clear, precise and indubitable. 

E. C. Newcqmb, Esq., for PlaintiflF. 

F. M. Lynch, Esq., for Defendant. * 

Opinion by Kelly, A. L. J. 

The note upon which the judgment was entered in this case 
is in the ordinary form of judgment note, under seal, with waivers^ 
etc., is dated June i, 1898, for the sum of $500, payable one day 
after dgite, and is signed by the defendant and by John E. Coyne a.»^ 
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a subscribing witness. Written on its face immediately under the 
signature of the subscribing witness are these words : "This note 
is given to secure the payment of any account which Joe Wooley 
or 1 now owe or may hereafter owe to R. C. Wills or Keystone 
Brewing Company." Judgment was entered March 14, 1899, exe- 
cution issued September 28, iQOi^ and after levy, defendant pre- 
sented his petition, asking that jiidgment be opened, and a rule 
was granted as prayed for. In his petition the defendant alleges 
that he signed the note in blank, under the agreement and under- 
standing with plaintiflF's agent that it should be filled out for the 
sum of $St)0, to secure the sum plaintiff loaned to one Joseph 
Wooley ,at the time, to wit, $250 ; that it was to secure repayment 
of the loan of $250 to Wooley that he signed it ; that the agreement 
was that it be so filled out for that purpose only ; that the $250 was 
repaid by Wooley a day or two afterwards ; that the words above 
([uoted which appear on the face of the note were put ther^ after- 
wards, fraudulently and without authority, and contrary to the 
understanding between him and the agent of the plaintiff. 

The presumption is in favor of the validity of the written in- 
strument, according lo its obvious purport, and the burden is upon" 
the defendant to establish his allegations to the satisfaction of the 
court,, on the whole case, and not on his ex parte presentation 
alone : to make out such a case as would satisfy the conscience of a 
chancellor, taking into consideration the evidence on the part of the 
plaintiff as well as that of the defendant, that the judgment should 
he ripened ; P>ittenbendcr vs. l>iesecker, 7 Sup. Ct., 41. The charac 
ter of the defense set up is such that a high degree of proof is re- 
(|uired to sustain it, both as to quality and quantity. The defend- 
ant alleges fraud in the writing of the note after he signed it ; that 
it was so drawn that it does not truly set forth the terms and 
agreement which he made. He seeks to contradict the writing 
and impeach its validity by parol evidence. In such case he is re- 
(|nired by the rules of law to prove his case by evidence which is 
clear, precise and indubitable and such as would move a chancellor 
to decree a reformation of the instrument: Knarr vs. Elgren, 19 
W. N. C, 531 ; Stine v*;. Sherk, i W. & S., 195 : cases cited in P. ^' 
L. Dig. of Dec, vol. 6, page 10.277, et seq. 

After a careful examination and consideration of the evidence 
offered in sijpport of the rule, we are of the opinion that it is insuf- 
ficient, under the rules of law Jaid down, to warrant us in opening 
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the judgment. It is not clear, precise and satisfactory, but vague, 
indefinite. and unsatisfactory. While on the part of the plaintiff 
we have the totimony of Mr. Wills, and Mr. Coyne to the effect 
that the note was drawn up in the form it is now in. before it was 
taken over to Mr. Wooley's hotel and signed by Mr. Flanigan ; 
and the testimony of Mr. Coyne, that he made no misrepresenta- 
tions as to its contents. We also have some evidence to the effect 
that all goods sold by the brewing company to the Wooley hotel 
were charged to Flanigan and Wooley, under an arrangement with 
Mr. Flanigan when the account was first opened. Even if the 
defendant had made out a prima facie case entitling him to relief, 
on the/whole evidence he would not be entitled to have the judg- 
ment opened. The rule is discharged'. By the Court. 

JOHN P. KELLY, A. L. J. 
January 9, 1902: 



False representations by a defaulting bank president as to his 
liability to the bank and the value and condition of securities al- 
ready furnished by him are held, in Tecumseh National Bank vs-. 
Chamberlain Banking House (Neb.), 57 L. R. A. 811, not to be 
binding upon the bank so as to enable a person furnishing securi- 
ties at his request, with knowledge of the purpqse for which he in- 
tends to use the same, to rely upon such representations as a de- 
fense in a subsequent action by the bank to foreclose its lien on 
such securities. 



One who enters and rides upon a train which he knows, or by 
the exercise of reasonable diligence could know, is prohibited from 
carrying passengers, is held, in Purple vs. Union Pac. R. Co. (C. C. 
A. 8th C.) 57 L R. A. 700, to be a trespasser and not a passenger, 
and the only duty of the railroad company toward him is held to 
be to abstain from .wanton or reckless injury to him. 

A passenger who leaves his car of his own volition for some 
pufpose of his own not incident to the journey he is pursuing and 
at a place not desigried for the discharge o^ passengers is held, in 
Chicago, R. I. & P. Co. vs. Sattler (Neb) 57 L. R. A. 890, not to be 
entitled to the protection of a statute making a carrier liable for all 
personal damage inflicted on a passenger being transported over its 
road. 
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Court of Oyer and Terminer of Luzerne County. 
RULE FOR A NEW TRIAL. 
. ComiNOfiiceu/th 7S. Lenouskey, 

n'hr Keneral rule prior to the act of May Si. 1887. waH that the sworn testimony 
iif « witness, given in any judicial proceediner, may be received at a subse- 
quent trial of the same matter between the same parties where the witness 
cannot be produced at such subse iiuentr trial, and his absence is not caused 
by the party desiring to use his evidence. In civil cases the rule is not re- 
.<^t) icted tn the te.stlmony of deceased witnesses, but applies equally to those 
who are out of the jurisdiction. 

The act of May 2H. 1K87. P. L... 161. obliterated, inter alia, all distinctions in dvil 
suits between deceased witnesses pnd tbose Who are out of the jurisdiction, 
or cannot b«* found, or have become incompetent to testify for any legally 
sufficient reai<on, and made the pro.^crly proven notes of the examination of' 
such witness competent evidence, in Uead of mere data with which the per- 
son yr\\o took them may refresh his recollection. The same act obliter-' 
:it<^d distinctions along the same line in criminal cases. 

\\'here a 'w^itness who has given testimony in any judicial proceeding, civil or 
crin-inal. cannot be produced at a }«ubsequent trial of the same matter be- 
twi^en the same parties, there can be no objections on such grounds to re- 
c«-lving his sworn testimony at the former trial, if the absence of the wit- 
ness Is not caused by the party deilrlng'to use his evidence. 

Wheie a witne-s has Ijeen examined in the presence of the accused, And the 
litter has had a full opportunity to cross-examine him. the requirements 
of the constitution of Pennsylvania thst in all criminal prosecutions the 
Momistd hath a right to meet the witness face to face, and the somewhat 
.^i-rilnr provision of the constitution' of the TTnited States, are fully complied 
with. 

Wl.ori'. uiion a sub'-ciiuent trial, the wit :e-s is dead, or beyond the jurisdiction. 
I if t4ie roui't. tliero seems no good reason why his t^'^tlmony taken upon the 
1 uv;ioi- tn:.'l. and cie -rly proved. sh:>uld not be admitted. 

Mr. Chas. R. Lenahan, Hon. Philip L. Drum, for defendant. 
Opinion by Wheaton, J. 

Tlie general rule is that the sworn testilTieny of a witness given 
in atfy judicial proceeding, may be received at a subsequent trial 
of the same matter between ihe same parties where the witness 
cannot be produced at such subsequent trial, and his absence is not 
caused by tlie party desiring to use his evidence. In civil cases the 
rule is not restricted to the testimony of deceased witnesses, but 
iippl.es equally to these who are out of the jurisdiction. Wal- 
bridge v. Knipper, 96 Pa. 50. 

This was the law before the act of May 23, 1887, P. L. 161, and 
l)fcame the ninth section of that act, which obliterated, inter alia, 
all distinctions in civil suits between deceased witnesses and thos? 
who are of the jurisdiction, or cannot be found, or have become in- 
cpmpeteni to testify for any legally sufficient reason, and made th.* 
properly proven notes of the examination of such witnesses com- 
petent evidejice, instead of mere data with which the person who 
took them may refresh his recollection. 
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As indicating the tendency of the law to Obliterate distinction.^ 
-along the same line i^i* criminal cases, the act of 1887, supra^ in sec- 
tion three, enacted that "Whenever any person has been examineil 
as a witness, either for the commonwealth or for the defence, in 
any criminal proceeding conducted in or before a court of recor*^, 
and the defendant has been present and has had an opportunity to 
examine or cross-examine, if such witness . afterwards die, or be 
out of the jurisdiction so that he cannot be effectively served with 
a subpoena, or if he cannot be found, or if he be<!ome incompetent 
to testify for any legally sufficient reason properly proven, notes c^ 
his examination shall be competent evidence upon a subsequenr 
trial of the same criminal issue. 

If, therefore, Polikitis's testimony, as offered at the trial, had 
been" taken "in or before a court of record," it would be clearly 
admissible under the. statute. But it cannot be inadmissible to^ 
the reason that it was not so taken> but instead was taken at 1 
preliminary hearing before the committing magistrate, foi* the 
Supreme Court has decided that, in a murder trial, evidence is 
admissible of the testimony of a deceased witness taken before th<>. 
committing magistrate at a preliminary hearing in the presence of 
the accused and his counsel, the witness having been cross-exanied 
by the counsel for the accused, although the defendant had waiv**<1 
a hearing. Com. v. Keck, 148 P. S^. 639. 

Ifj therefore, Polikitis's testimony was inadmissible, it must be 
(i) because he was not dead, or '(2) because the accused was not 
represented by counsel at the preliminary hearing, and did not 
cross-examine Folikitis. 

Now, re-stating the general rule, and the reasons for it: Th-^ 
main reasons for the rejection of hearsay evidence are the absence 
of a judicial oath and of an opportunity for the cross-examination 
'of the perspn who is the informant of the witness. Where a wit 
ness who has giv^n testimony in any judcial proceeding, civil o.- 
criminal, cannot he produced at a subsequent trial of the sam*.^ 
matter between .the same parties, there can be no objejction on 
such grounds to receiving his swgrn testimony at the former trial, 
if the absence of the witness is not caused by the party desiring 
to use his evidence. Underbill on Criminal Evidence, 319. 

, And where a witness has been examined in the presence of the 
accused, and the latter has had a fulf opportunity to cross-exam- 
ini him, the requirements of the constitution of Pennsylvania that 
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in all criminal prosecutions the accused hath a rijg^ht to meet the 
witness face to face, and the somewhat similar provisioxt of the 
constitution of the United States, are fully complied with. Com. 
V. Cleary, 148 P. S. 39; Com. v. Brown 73 P. S. 321. 

The testimony in the case at bar shows affirmatively that Le- 
nouskey was present when the testimony of Polikitis was taken ; 
that it was given by Polikitis in * Lenouskey's own tongue, the 
Lithuanian, and that he had an opportunity to cross-examine 
Polikitis if he haxi so desired. Although Lenouskcy was sworn 
in his own behalf, he does not deny any of thes^ facts. Presence 
of the accused, and an opportunity to cross-examine the witness, 
are for the purpose of determining the question of law involved 
in this exception equivalent to actual cross-examination, either by 
the accused or his counsel. The test is not actual cross-examina- 
tion, but presence of the accused and the opportunity to cross- 
examine. Woodbridge v. Knipper, 96 P. S. 50. 

The case' at bar falls directly within the decision in Common- 
wealth v. Keck, supra, unless there is a distinction to- be made 
between a deceased witness and one who is beyond the jurisdic- 
tion of the court. Whatever may have been' thought to be a 
real ground for making such a distinction in former times, as to 
criminal cases, I take it that such distinction has been obliterated 
1;y the decision of the Supreme Court iij Commonwealth v. Cleary," 
supra, and this notwithstanding the fact that the Geary case was 
put upon the act of May 23, 1887. 'The Supreme Court there 
i^ays: "Where, upon a subsequent trial, the witness is dead, or 
beyond ;he jurisdiction of the court, there seems no good reason 
why- his testimony taken upon the former trial, and clearly proved, 
should not be admitted." Then follows the reason for it, which 
is not because. the act of 1887 says that it shall be admitted, but 
because "to deny this right would in many instances, seriously 
interfere with the administration of justice, if not wholly defeat it." 
Com. V. Cleary, 148 P. S. 39. 

This view of the law is entirely consistent with the decision of 
the Supreme Court of Pennsylvania, in Magill v. Kauffman, 4 S 
Si R. 319, where Tilgham, C. J., delivering the opinion of the court, 
says : **To preserve consistency of principle it appears to me 
that, in the present instance, we should consider the residence of 
the witness in the state of Ohio the same thing as his death, foi- 
the purpose of letting^in the evidence of what he swore on the for- 
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iner trial." The same principle was involved in Clark v. Sander 
son, 3 ]>inn. 192, and the reason for the relaxation of the rigid rule 
formerly requiring the production of the living witness, was pu»^ 
upon essentially the same groiund which is stated in Common- 
wealth V. Cleary, supra. '*that this excessive strictness was pro- 
ductive of more harm than good." There never seems to have 
been any good reason for distinguishing in criminal cases between 
a deceased witness and one who is without the jurisdiction* of th? 
court, and who might therefore as well be dead so far as giving 
testimony is concerned. 

The requirements applicable to the reception of such testimony 
in civil cases having been complied with, the only objection that 
could be urged against its reception in criminal cases was the 
constitutional guaranty. that the accused should meet the witness 
face to face, and presence of the accused, with opportunity to ex- 
amine or cross-examine, having been held to be a full compliance 
with the constitutional requirement, in the light of the statute 
and the decisions, there is no longer any distinction to be made 
regarding the admission of such testimony as between civil and 
criminal cases. Indeed, no such distinction has ever been made 
in any Pennsylvania case which I have been able to find. It wa^i 
hinted at in Commonwealth v. McLain, 99 P. S. 86, but the case 
was decided, in the language of Judge Mercur, ''uoon firmer 
grounds.*' 

For these reasons I cannot sustain the hrst reason. 

The second reason is abandoned. 

The third and fourth reasons are not sustained. 

If it had been disputed that Anthony Sennick had been brut- 
ally murdered, in a dark chamber of the mine, the language com- 
plained of in the fourth exception might have been a trifle vigor- 
ous — but it was conceded by everybody that he had been mur 
dered. Followed, however, as it was, in the very next sentence 
by the language that "if you are not satisfied beyond a reasonable 
doubt that the defendant is guilty of this murder, under the evi- 
dence and the law as I have tried to explain it to you, it is your 
duty to acquit him." I cannot believe that it was error to use ir, 
or that it tended in way to harm the accused. 

The reasons for a new trial are overruled and a new trial is 
refused. 

November 10, 1902. 
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In the Court x>f Common Pleas of Lackawanna County. No. 750 
September Term, i8gg. 

MANDAMUS execution: 

Bridget Lydon vs. Lackawanna Township. 

The first duty of township supervisors is to keep the high ways in good repair. 

The first chargre on the road tax of each year is the expense 'for that year of 
worfcingr the roads and charges Incident to the management of the town- 
ship affairs 

The surplus is applicable for the payment of other indebtedness, and executions 
against the tpwnship are liens upon this surplus fund only. 

In the absence of a surplus, the indebted i>ess of other years must be made by the 
levying of a special tax. 

James E. Watkins, Esq., for Plaintiff. 
John P. Qiiinnan, Esq., for Defendant. 
Opinion by Edwards, P. J. 

Plaintiff; obtained judgment against defendant in February, 
1899, for $150, and caused to issue a mandamus execution to whicli 
was made a return of "no funds." Afterwards an alias mandamus 
execution went forth, to which a similar return was made. Plain- 
tiff filed a replication to the return alleging that there was suffi- 
cient money in the hands of the Treasurer and Supervisors to pay 
tht plaintiff's judgment and depositions •were tiken to establish this 
fact. 

. It appears that the D., L. & W. R.,R. Go. paid $i,ooo' to the 
Supervisors on July 9, J901, and $1,000 more on October 4, 190 t. 
Early in August the mandamus execution wa^ served. The money 
thus paid was a part of the ro^d tax levied upon the property of 
the company for the year 1901. The first duty of Township Super- 
visors is to- keep the highways in good repair. The annual revenue 
of the Township is appropriated by law for the current expense of 
.road work and other charges incidental to the management of the 
Township affairs. The first charge on the road tax of each year 
is the expense for that year of working the roads and the chargers 
mentioned. If there is any surplus, it is applicable for the payment 
of other indebtedness^, and. executions against the Township arc 
liens upon this surplus fund only.. If there is no surplus, the 
indebtedness of other jrears must be met by the; levying of^a special 
tax as provided by law-. This same principle is suggested in Dailey 
vs. Wilkes-Barre Towjnshipj 6 Kulp 43, where Judge Rice decides 



34 LACKAWANNA JURIST. 

that a Township's share of the moneys received for liquor licenses- 
must be applied to the keeping oi the roads in good repair, and 
cannot be diverted to any other use, unless, possibly, there should 
be a surplus after all needed repairs of the road are made, and 
debts contracted for the same are paid. See also Larimer vs. Pitt 
Township, 2 Pittsburgh Rep. 352. 

The law being as stated, we enter judgment upon the pleadings 
in this case in favor of the defendant. 

January 6, 1902. 



In the Court of Common Pleas of Lnckaxvanna County, No. JS02 
Lien Docket. 

RULE TO STRIKE OFF LI EX. 

Hopkins Maddocks vs. fairies H. McGann, Oivner, and Patrick 
f. Mc Andrew. Contractor. 

The fifth paragraph of Section 11 of Mechanics' L.len law of June 4, 1901, P. L. , 

431, requires that the lien shall state, inter alia, whether it is "claimed 

agrainst the fee itself, or a lesser estate or interest therein.*' 
The word "curtilage" can have no possible reference to the quantity of the 

estate subject to the lien. 
Section 8 of the Act of 1901 provides how a notice of the claimant's intention to 

file ''a lien shall be served. 
It is not a compliance with this section to leave a notice at the dwelling house. 

of the owner with 'an adult member of the family. 
The said lien law of June 4. 1901. P. L. 4:^1. is comprehensive in. its scope and 

deserves the close scrutiny of the profession, as the practice under it, in 

regard to liens, is very materially changed. 

W. M. Bunnell, attorney for plaintiff. 
O. B. Partridge, attorney for defendant. 
Opinion by Edwards, P. J. 

The new mechanics' lien law of June 4, 1901, P. L.^431, is com- 
prehensive in its scope; and it <leserves the close scrutiny of thv» 
profession, because the practice in relation to liens is changed very 
materially. A few of the liens filed under this act of assembly 
have been before us, and, if our recollection serves us rightly, \ye 
have not found one which complies in all particulars with the re- 
quirements of the act. 

While the act of 1901 is elaborate in its provisions, it is never 
theless clear in its terms. As an example of* lucidity in the art iA 
legislative expression it deserves high commendation. 

In preparing a lien the first question that suggests itself is. 
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What should the lien contain? What are the esseiitial avermenlA 
a lien should set forth in order to protect it from the successful 
attack of an exceptant ? Section eleven of the act answers this 
question fully. It does so in eleven paragraphs and in plain Eng- 
lish. It is not necessary to insert them here. 

The fifth paragraph of section ii requires that the lien Shall 
state, inter alia, whether it is ''claimed against the fee itself, ora- 
lesser estate or interest thefein.*' The lien now before us fails to 
meet this requirement. It sets forth that the lien is claimed 
."against the building and curtilage." The word "curtilage" can 
have no possible reference to the quantity of the-'estate subject t(j 
the lien. This omission is the subject of one of the exceptions. 

The seventh paragraph of section 1 1 requires that the claimant 
should state "whether he has any note or other collateral security, 
fcr his claim, and if so what it is." The lien i'n the present case 
says the claimant has no collateral security, but the word "note" 
in the printed blank has been deliberately erased. We cannot 
escape the conclusion that the. claimant has a note and that he has 
failed' to stmte ''what it Is." This defect or omission is of no 
moment in this case, because it is- not made the subject of an ex^ 
ception. v . 

Exception is Xaken also to the lumping charge in the bill of 
partictiiars, the claimant being a sub-contractor. The charge reads 
: thus : "Claim $150,' less payment of cash $40 ; $1 10 the amount for 
which lien" IS claimed." This would seem to be a very meagre 
statement of a claim by a sub-contractor, but with this statement 
must be taken the averment under the heading "copy of conract," 
in these words: "Contract was not in writing. Maddocks agreed 
wiih McAndrew, P. J., to furnish all gutters, conductors, valleys, 
hot air pipes, registers, furnace, heater pipes and all labor neces- 
sary for erection of same for the suni of $150, to be placed in build- 
ing of said P. J. -McCann." The sixth paragraph of section it 
aforesaid requires"; "A detailed statement of the kind and character ' 
of the labor or materials furn'shed, or both, and the prices charged 
for each thereof, when the contract is with other than^ the oWner, 
or not for an agreed sum." The contract in the present instance is 
with "other than the owner," but it is "for an agreed sum,'' to wit, 
?i5o. We therefore think that the exception to the "detailed state- 
ment" is not well taken and should be overruled. 

Another exception relates to the service of the notice of the 
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claimant's intention to file a lien. This he must do according t6 
section 8 of the act of 1901. How must this notice be served? 
He "must give to the owner written notice." Service of this notice 
"may be made personally on the owner anywhere;" but "if he can- 
not be served in the county yrhere the structure is situate," the 
notice "may be served on the architect, agent, or party in posses- 
sion." If there "be no architect, agent or party in possession" the 
notice "may be posted on the most public part of the structure." 
The notice in this case was left at McCann's dwelling house with 
an aduh member of the family. There is ho provision in the act 
of 190 1 for such a service. The exception to the service of the 
notice i^ therefore, well taken; 

It is proper also to call attention to section 21 of the said act 
of assembly which provides that a "claimant within a month 'after 
the filing of the claim" shall serve a n<)tice of the fact of filing it 
upon the owner.A sub-contractor therefore is bound to serve two 
notices, one under section 8, of his intention to file a Uen, and an- 
other, under section 21, informing the owner that a lien has been, 
filed. The lien before us is fatally defective in this respect; but* 
as there is no exception to the want of the second notice, the 
claimant is not prejudiced by reason of this defect. 

For the reasons stated in this opi|iion the rule in this case is 
. made absolute and the lien is stricken off. 

Nov. 3, 1902. 



Money paid by the drawee upon a draft drawn against "en- 
dorsed bills of lading" which are in fact fictitious, and accepted 
"against" such bills in ignorance of the fraud, is held, in Guaranty 
Trust Co. vs. Grotrian (C. C A. 2d C.) 57 L. R. A. 689, to be re- 
coverable from the payee. 



Whether or not a loan by a foreign building and loan associa- 
tion to a resident of the «tate, secured by mortgage on land withiii 
the state, is usurious, is held, in National Mutual B. & L. Asso. vs. 
Brahan (Miss.) 57 L. R. A. 793, to be determined by the local laws 
notwithstanding the notes are payable at the domicile of the cor- 
poration, if it has localized its business by establishing board.-, 
throughout the state, to which payment of loans are to be made. 
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In the Orphans Court of Lacka^canna County. 
RXCIIPTIONS TO APPRAISEMENT, 
in Re: Estate of Adam Passold, Deceased. 

The $:iUO exemption allowed a widow under the Act of April 14th, 1831. is intended 

as a temporary provision for the widow and those immediately dependent 

upon the decedent. 
It takes precedence over creditors and- heirs. It is a pure jfratulty by force of law • 

and may be so enjoyed. 
The widow, however, can waive the rtsht as effectually as she can aqy other 

personal privilege. Such a waiver may be by implication. 
Tardiness which miffht lead creditors to incur costs and expense may constitute 

laches which would deprive her of the exemption. 
The Act provldes.no time within which the widow's claim may be made. Laches 

depend upon the' circumstances and not Ijipse of time. 

Opinion by Sando, P. J. 

Adam I'assold, the decedent, died Xoveriiber 22, 1900. On De- 
cember I, 1900, letters of administration were g^ranted to the widow. 
No inventory or appraisement was filed. On September 24, 1902, the 
administratrix filed a partial account. On September 26, 1902, the 
widow claimed to retain thjc stim of $300, from the balance of the funds 
in her ^ands, as appears by the first and partial account. In addition 
to the facts just stated it further appears that the widow on December 
I. 1901, married a George Smith: that they moved to Butte, Montana, 
in July. 1902, returning later in the same year; that a citation was 
issued December 13, 1901, to the administratrix to appear and file an 
accotmi; served December 13, 1901; that the administratrix was 
brought into Court on September .20, 1902, in the custody of the 
Sheriff; that on September 24, 1902, the day on which the partial ac- 
count was filed, the attachment proceeclingis were stayed. 

Exception i.s now made by the creditors of* the estate that the 
claim of the widow is not made in timp. 

Under the showing made, by the above stated facts, it is clear that 
the exception taken to the allowance of the claim must prevail. To 
relieve the case of any apparent hardship, it may be observed, that the 
exemption is a statutory bounty. Hy the Act of April 14,- 1851, the 
legislature intended nothing more than a temporary provision for the 
•»\i(1ow and those immediately dependent upon the decedent. It was 
I lot designed as a statute of distribution, and has always been construed 
rather according to its spirit than it> letter. Xcvertheless. the courts 
arc leaning towards a stricter construction, and to hold, that to claim 
it.s benefits, strict compliance with the provisions of the Act may be 
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justly insisted upon. It gives to a widow a right of property of tlie 
decedent amounting in value to $300, absolutely and in preference to 
creditors and. heirs. It is a right to be asserted in the manner pointed 
out by the act. It is the remainder of the estate only, that belongs to 
the creditors or heirs of the decedent. If everything, that the statute 
requires to assert the widow's right has been done; the "creditors and 
heirs n^ust stand aside, until she has been satisfied. It Is a pure gratui- 
t\' by force of law, and nxay be so enjoyed. The widow can herself 
waive the right as effectually as any other personal privilege can be 
declined. She can waive it impliedly, even, as by neglect. 

If she be tardy and lead creditors to incur costs .and expense/' 
which they would otherwise not incur, she, by her laches, will be de^ 
prived of her exemption. 

Estate of ScuUins, i9.Phila. 36. 

After the death of Adam Fassold, rhe widow allowed nearly two . 
year? to expire before taking, any steps to secure her exemption, and . 
, only when brought into Court at the expense of the creditors of the 
testate. Her claim, even then, having been filed after citation issued 
to file an account, attachment proceedings, and the filing of a paitial . 
account. This was gross laches on her part and operates as coriclu- 
*^ive proof of waiver of her right. There is no reason for any serious 
delay in the exercise of a widow'i rfght, because she is entitled to it. ' 
fter right depends entirely upon her clairiiing it. If she does not claim 
it she never has it. If she neglects unduly to make her claim she loses 
her right to do so. 

The act provides no time within which the widow's claim must be 
made. Laches depend on circumstances, and not lapse of time. Kirk- 
patrick's Estate, 5 Phila. 98. 

There is no evidence before us to show that Margaret Fassold ever 
tnade a claim for the benefit 01 the widow's exemption while the widow 
of Adam Fassold. 

Other interests have intervened in consequence of the delay, or by 
it have acquired rights >yhich exemption would prejudice. 

The exceptions to the application for widow's exemption are sus- 
tained and the claim disallowed. 

February i8th, 1903. 
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/// the Court of Quarter Sessions of Blair County. No. ^5 Iun£ Ses- 
sions, I()02. 

CONSPIRACY. 

ConjHomvealtJivs' Miller et al. 

Both the assizor and the anaignee of a claim assi^rned in violation, of -the Act of 
May 23. 1887. P. L. 104. whlch^' forbids assignment, wijt^ or without -valu^i of 
claims against residents for the purpose of depriving such, persons of the 
ri^ht to have their personal earnings or property exempt from'appllcfitlon to 
the payment of their debts, may be indicted for consplrpx^y. ^ 

The Act of March 21. 1806» 4 8m. Laws. 882, cannot be invoked to prevent flucti- 
prosecution, notwithstandii^ the fact that the Act of May ifil, 1887, provides 
that the person assigning such' claim in violntion of the Act. shall be liable 
in an action of debt to the person or persons fi;om whom such claia) shQLli 
have been cbllected by attachment or otherwise, outside of thial Common*-, 
weiftlth, for the full amount of de6i interest and costs so collected, and that 
sueh assignor shall not be entitled to the benefit of the exemption laws tipon 
any execution process Issued, upon any Judgment recovered in such action/ 

W. L. Hicks, District Attorney, W. C. Fletcher and H, C. Madden, 
•&' Son, for Commonwealth. 

R. A. Henderson and John. F. Sullivan, for Defendants. 

Opinion by Bell, P. J. October 7th, 1902. 

The Act of May 23, 1887, R L. 164, provides that: "It shall h€i 
unlawful for any person or persons ... to assign or transfer -any 
claim for debt against a resident of this Commonwealth for the purpose 
of having the same collected by prodeedings in attachment in eourt$ 
outside of this Commonwealth, or to send out of this Commonwealth, : 
by assignment, transfer or other planner whatsoever, ejther for or. 
vvithout value, any claim for debt against any resideiU .thereof, for the • 
purpose or with the intent to deprive such person of the right to_ have 
his personal earnings or property exempt from application to f^e payr 
ment of his debts according to the laws of this Commonwealth, when 
the creditor and debtor and the person or corporation owing the money . 
intended to be reached by such proceedings are within the jurisdiction 
of the courts of this Commonwealth ; and the person or persons as- 
signing or transferring any such claim, for ihe purpose or wifh the 
intent aforesaid, shall be liable in an action of debt to the person or 
}>ersons from whom such claim shall have been collected, by attachment 
or otherwise, outside of the courts of this Commonwealth, for the full 
amount of debt, interest and costs so collected ; and the defendant or 
defendants' therein shall not be entitled to the benefit of the exemption 
laws of this Commonwealth upon any execution process issued upon 
any judgment recovered in any such action." 
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In Sweeny vs. Hunter, 145 Pa. 363, Mr. justice Sterrett, after 
^ quoting said Act in full, goes on to say : "The purpos'e of this Act, as 
expressed in its title, is to secure the laborers within this Common- ' 
wealth the benefit of the exemption la^s *] of this Commonwealth, 
and to prevent assignment of claims for the purpose of securing their 
collection outside of this Commonwealth. The Act \vas doubtless 
passed to prevent evasions of the proviso to the 5th section of our , Act 
of 1845, which declares that the wages of any laborer, or the salary of 
any person in public or pfivatc employment shall not be liable to at- 
tadiment in the hands of the employer. This proviso is a general' law, 
'applicable to all judgment^ wtrether entered in the Common Pleas or 
before a justice of the peace: Catlin v. Ensign, 29 Pa. 264. It has 
been held that .the exemption given by it cannot be waived, and that 
r« Mermen and justices of the peace have no jurisdiction in attachment 
of wages, even upon a voluntary w^aiver by the party entitled, to such 
exemption, because it would be against public policy to permit such 
waiver: Firmstone v. Mack 49 Pa. 387. The exemption must, there- 
fore, be regarded as gi^ounded on public policy, looking to the pro- 
tection of laborers and their farhilies, even against their own volun- 
^tary acts.^' 

Defendants are charged with conspiracy to violate the provisions 
of «aid Act of May 23, 1887. 

Conspiracy is defined to be **a combination by two or more per- 
sons by' some coiicerted action to accomplish some criminal or unlaw- 
fvtl purpose, or to accomplish some purpose, not in itself criminal or 
unlawful, by crirninal or unlawful means 1" i P.ouvier's Law Diction- 
ary, '408. ' 

It will be observed that the opening senteiKe of said Act of May 
■23» '887, makes it; ^'unlawful" to assign a claim with intent to have 
the same collected ^ outside of this Commonwealth, or with intent to 
deprive 'the debtor of his rights to the exemption undcSr the laws of 
this state. Hence, X^iq language of said Act brings its violation by "a 
: :ombination of two Or more persons" squarely within the definition we 
have jilst given of the crihie of conspiracy. 

Not all acts whjch aix-* unlawful form the basis for a charge of 
conspiracy it is true; it is difficult to lay down a test which covers all 
the adjudicated cases, or to formulate a general rule as to the exact 
meaning f)f said phrase, '-'unlawful purpose," which we find in said 
definition 0^ conspiracy ; but where the purpose is unlawful, as "being 
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against public policy," the decisions seem to be uniform that an indict- 
ment for conspiracy will lie: 6 Am. & Eng. Ency. of Law (2nd ed.), 
852. And as we have seen from the quotation from the opinion of the 
Stipreme Court in Sweeny v. Hunter, supra, Mr. Justice Sterrett states 
that the said Act of May 23, 1887, must "be regarded as based on . 
public policy." 

Counsel for defendants, however, contend that the indictments 
should be quashed for three reasons: i. Where concert (the facts 
which constitute the alleged conspiracy) is part of the criminal act (the 
violation of said Act of 1887) it is not a subject of an indictment as 
a conspiracy to commit an act. 2. The only remedy to be pursued is 
a suit by the aggrieved party after the claim is collected. 3. No sen- 
tence could be imposed, should there be a conviction. 

\ye will briefly consider these reasons seriatim. 

As to the first, counsel for defendants admit that the fact that 
there was an overt act, iii pursuance of a conspiracy, does not bar an 
indictment for . the wrongful combination or confederation to cgmmit- 
said act, when the act does not rise to the grade 6i a felony ; but saiid 
counsel contend, in the present instances, the. overt act, to wit, the 
transfer of the claim and the concert of minds between the two de- 
fendants, are so intimately connected that the conspiracy is boUnd to 
merge into the overt act. Or, to state the argument in the language 
of counsel, as nearly as we recall it, their thought was: "There can 
be no concert of action until the two, Miller, the merchant, and Rogers, 
the collection agent, agree; there can, be no combination in confedera- 
tion until their minds concur ; so soon as -that happens the transfer is 
complete: hence, the combination arid the transfer are simultaneous 
and merjj^e in the consummated oflFence." — Legal Intelligencer. 



An indorsement on a bill of lading of the final destination of 
freight tendered for transportation, which is beyond the termination' 
of the carrier's line, and a stipulation that it- shall go "on fastest pas- 
senger train service," is held, in Taffe f. Oregon R. & N. Co. (Or.) 
58 L. R: A. 187,' not to render the carrier liable for carriage to destina- 
tion, but only to deliver the freight to the connecting carrier, where 
the bill of lading expressly states that the carrier will not be liable for 
losses beyond its own line, and the blank for destination in the body 
of the contract is left unfilled in accordance with an express direction 
that it shall not belilled by a point "not on the lines of this system." 
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Court of Common Pleas of J^usenie County, 

DEMURRER TO THE DEFENDANTS ANSWER TO AN 
ALTERNATIVE MANDAMUS 

Evans vs Lloyd, Controller. 

Tke compenHation of a constable mu8t be mea5<ured by tlie law- prior to his elec- 
tion. ' 

• During the term of a constable the legislature passed an act increasing his fees 
for certain services. Held, that such compensation would be an increase of 
the fees of the constable duringr his term of office. And that, under the con- 
Mr. J! J. 0*Donnell, Mr. Evan C jQnes, for plaintiff. 
Mr. W. R: Gibbons, Mr. H. A. Fuller, for defendant. 
Opinion, by Halsey, J. 

•John L. Evans/ the plaintiff, was sf- constable in the Sixth 
ward of the city of Wilkes-Barre, whose term began under an elec- 
tion held upon the third Tuesday of Fiebruary, 1896, for a period 
of three years, terminating in 1899. As constable during this term 
of office, he mide returns to the court of violations of the liquor 

.laws, under and in pursuance of authority and duty on his part, 
at the respective terms of the Quarter Sessions between January 
6, 1896, a:nd October 30, 1897. He also attended the general and 
local elections between February 18, 1896, and November 8, 1898. 
as became his duty under the law. That under the fee bill of 
April 2, 1868, he would be entitled, as compensation for said ser 
vices,, the sum of thirty-=nin€ dollars and thirty cents. His com- 
pensation for the services must be measured by the law prior 1jr> . 
his flection in February, 1896. The fees Jor services of constables 

^ were fixed and determined by the act of May 23, 1893, P. L. 117. 
Thfe act of 1893 makes no provision for payment ior such. services. 
The act of April 2, 1868, supra, was repealed by the act of May 
23, 1893, supra. Fenner v. Luzerne Cpunty, 167 Pa. 362. There 
were two acts passed by the legislature to provide for compensa- 

^ tion of constables for the services in making returns to the Quar- 
ter Sessions of violations of the liquor laws and of attending gen ■ 
cral aii^ local elections. These acts are the acts- of June 15, 1897, 
R*L.- 165, and of June 2, 1901, P. L. 609. If the authority granteil 
for the payment of services by officers such as is claimed for here 
be permitted under the said respective acts, such compensation 
would be an increase of the fees of the plaintiff during his term 
of office. This, under the' constitution, the general assembly has 
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no authority to do. Hulsizer v. Northampton County, 19 Pa. C. 
C. 385 : Cornell v. Beaver County^ 3 D. R. 783. 

Judgment is entered on the demurrer in favor of the defendant. 

March 17, 1902. 



/// the Court of Common Picas of Montgomery County. No. J5, 
Manh Term, iQoo. 

DEMURRER. 

August Bischoff vs. Benjamin DuBree and Jacob Lx Lopcr. ' 

A judf^ment on demurrer, when the merits of the case ivre not passed upon. wUI 

coijstitute no bar to a second suit. 
Plnintiff having choice of two Acts of As.scmbly, each allowing different damaires/ 

hflid Judgment rendered against him 01} demurrer upon purely legal grounds. 

Held, to be no bar to a second suit.f 

Joseph C. Kratz, Esq.« for Plaintiff. 

J. r>. Larzclerp, Jr., and Jacob 1>. Hillegrass, Esqs.. for Defend- 
cints. 

Opinion by Woand. J. 

The princij>al ground of demurrer is stated to be, that in a previ- 
ous suit between the same parties, this Court, on demurrer, gave judg- 
jiicnt for defendant. An inspection of the record shows that our 
judgment was based on the pleadings, which did not show gpaiind 
for suit und*:r'a particular Act of Assemhiy allowing damages, for 
ccnftin acts by a landlord or his baihff. 

The merits of the case were not considered, and ])laintiff was de- 
leated upon a purely technical objection. Having choice of two Acts 
cf Assembly — one allowing double damages and the other, ordinary 
damages — he liad simply mistaken his remedy. 

In Carmoney vs. Hoover, 5 Pa.. 305, it was held that iris an. 
ncknowledged principle that when it can be gathered from th<e record 
liie merits of the controver.^y were not passed upon in the first action, 
hut the determination proceeded upon some technical objection not 
affecting the plaintiff's ultimate right to sue, the first judgment will 
constitulo no bar ^o the second suit; ft)r. as was observed by a very 
eminent jurist, "in such case the argument that the causes of action 
were the same is virtualh' negatived." Sec al.«io McLaughlin vs. Mc- 
1 ice, 79 Pa.; 217. 

i'he other causes of denuirrer were also overatled. Several r\\ 
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' ihem are. not subjects of demurrer, and some are not raised by the 
pleadings. 

And now, November 20, 190^, the demurrer is overruled. — Mont- 
p^omery County Law Reporter. 



A bank receiving for collection from a correspondent bank a draft 
indorsed by the payee in blank, without notice that the correspondent 
holds the draft for collection only, is held, in American Exch. Nat. 
Bank v, Theummler (111.) 58 L. R. A. 51, not to be liable to account 
therefor to the payee, where, before receiving notice of the insolvency 
of the. correspondent, it appHes the proceeds in reduction of the cor- 
respondent'^ overdraft. 



A rule of a savings bank that the institution will not be responsible 
idr loss sustained by payment to a stranger when the depositor has 
not given notice of loss of his book is held, in Ladd v, Augusta Savings 
Bank (Me.) 58 L. R. A. 288, not to relieve the officers of the bank 
From the exercise of reasonable care to protect the interest of the 
depositor, and -prevent loss to him by payment to a person not en- 
titled thereto. 



Printing a lithographed cover design with the addition, fbr ad- 
vertising purposes, of the lithographer's name, which is made after 
approval of the proofs, is held, in Harris v. Sharpies (Pa.) 58 L. R. A. 
214, to be a breach of a contract to furnish finished work equal, in goo^l 
(effect, to the proofs, the approval of which rests with the customer, 
although the addition does not detract from the merit or usefulness 
of the cover, and it is customary to make it unless an agreement to 
the contrary is specifically made. 



An electric light company is held, in Snell v, Clinton Electric 
Light, H. & P. Co.. (111.) 58 L. R. A. 284, to have no right to make 
payment for a transformer a condition of furnishing electricity to one 
whose building is wired by a third person, where it furnishes trans- 
formers tree of charge for buildings wired by itself. '. 



For the purpose of showing the condition of the internal tissues 
of the body, "X-ray pictures" are b<;ld, in Geneva «'i Burnett (Nieb.) 
58 L. R. A. 287, to be admissible in evidence. 
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///' the Orphans Court of Bucks County. 

ILXCEPIIOI^S to AUDITOR'S. REPORT 

In Re: Copes Estate. 

Where an executor mingles moneys of an estate with his own money, and depotUt^ 

I the' same with a firm of stock brokers to be used as* margin in speculating 

in stocks, and subsequently withdraws the estate moneys with two per cent.- 

allowed by the brokers, the executor will be charged full legal interest on 

the amount of the estate money which he had used. 

Where an executor puts up property at public sale, and uses a puffer to get' rid 
of other bidders, and the puffer takes title arid subsequently conveys the 
property to the executor withaut any money passing, and the executor 
charges himself with less tharr the amount of the highest le^timate bid, 
the executor will not be permitted to retain a large profit which he made 
by a re-sale of the property. ' * 

Wh^re an executor fraudulently use* moneys of the estate in stock speculation 
a;id ni)akes profit by clandestine and fraudulent sales and re-sales of property 
belonging to the estate, he will not only be surcharged with the illegal profits 
which he has made, but will alsq be deprived of commissions and counsel 
fee. ' 

Grim & Grim, for Exceptants. 
Charles F. Myers, for Accountant. 
Opinion by Yerkes, r. J. 
December 22, 1902. 

The decedent left an estate of upwards of $35,000. By his 
will he appointed his son, Henry H. Cope, sole exeputor. He left 
threk: sons; Henry H. Cope, Allen H, Cgpe and Joseph H. Cope. 
The latter appeared before the auditor and renounced all his share 
in his father's estate in favor of his brother, Henry H. Cope. The 
executor filed a first and afterwards a second account, both of 
which were excepted to. After a partial examination of the' first * 
account, by agreement, the audit was postponed to await the filing 
of. a final settlement. I)Oth accounts were referred to the same 
auditor. 

The contention is between the accountant Herfry .H. Cop<\ 
who has a two-thirds interest, and Allen H. Cope, exceptant, with a 
one-third interest. Both have filed exceptions "to the auditor's re- 
port. I A consideration of those filed by Allen, will aid in disposing 
of all! ' . ' ' 

'Ijhe first exception is to an aiiow:ance of $42 for extra services ; 
rcndcfed decedent in his last illness. This claim was considerel 
in conjnection with another, for funeral charges,' which was rejected. 
Itappfears t.he^earned auditor intended to cover both claims by this 
allowalnce :'and vvhile jt wduld" have been more satisfactory to have 
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had this clekrly appear; yet we regard the totar allowance as rea- 
sonable and equitable, and will not disturb it on account of the 
form of the finding. 

The remaining exceptions complain upon one. side that the 
learned auditor erred in mak-ing certain surcharge against the ac- 
countant, and those filed by Alien H. Cope alleges that there was 
error in ndt further surcharging accountant with profits and inters 
est received from moneys of the estate used by accountant in hi ^ 
individual stock speculations, and in allowing him an}'^ commissions- 
or additional counsel fees. 

In the first account the executor failed to charge himself within 
,^roo,of the amount collected by him upon a mortgage. This was 
corrected in the second account, but not until exceptions had been 
filed against .the first. This neglect is attributed to mistake, but it 
isMitficult to understand how this could have occurred, provided he 
was faihful and diligent in making out his statement. The learned 
auditor shows there were other discrepancies in the two accounts. 

It is ^matter of regtet that copies of both accounts are not at 
,|afi^>ed to the report. ' ' 

Accountant mingled the moneys of the estate with his own, 
kfept iio separate bank account, loaned the money as his own, and 
managed his trust in siich a way as to invite scrutiny, a^ul to justify 
• exception^to and a review of his accounts. N'otwithstanding, the 
•C^sh was deposited in the Selleryille bank, a safe custodian near his 
hdme, he withdTew*'$4,obo therefrojrt and placed it with the firin of 
Townsend, Whelen & Co., stock brokers of Philadelphia, ostensibly 
to earn for the estate the small sum of $4:^.78, but, a^ we are forced 
■t6 believe, in reality^-to vse it in his own business, and for his own 
personal profit, the business being that speculating in stocks upon 
a margin. ^ Uport this point the learned auditor's finding is as fol- 
lows: 

"The accountant -had an accoiHit with Townsend, Whelen & Co., 
stock brt)l!ters, at 309 Walrtut street, Philadelpliia. On July 14. 
.1900, said brokers held securities which belonged to accountant : at 
that date his account showed his indebtedness to the brokers in the 
sum of $18,801.17, to cover which the brokers- held safd securitie.- 
belonging to accountant as collateral security for said indebted- 
rtfess to them. - 

'"fawn^end, Whelen & Co. <lid a banking business as well as a 
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broker business, aiicl received moneys on deposit. On Jury i. 
1900, accouniant deposited $4,000 of the money of Reuben Copeis 
estate, with the said Townsend, Whelen & Co. and subsequently he 
deposited with them $i,ooo of his own money. These deposiis 
were made by the accountant voluntarily and not in compliance 
with any call upon. him from the- said Townsend, Whelen & Co. 
.On Nov. 21, 19CO, the securities held as collateral by vsaid brokers 
were sold by th.em, and the said firm then became iifidebted to't^ic 
accountant in the sum of $11,254.58. The deposit of the $4,000 of 
the estate's money was made by accountant in his own name, Wii.s 
received by the company and placed to the accpuixtant's individual 
credit. It further appears that in making deposit oi this money, he 
placed it in the power of the brokers to appropriate\it to payme^Ui 
of any balance due them upon any purchase of stock for accourt^i- 
ant, or for any i^ndebtedness which might be or become due iro\Ti 
accountant to saiul brokers. It further appears that the sum .qIF. 
$4,000 was paid.l>ack to accountant by the brokers on or about Jau^ 
23. 1901, with int\^rest thereon from the date of deposit, July 14; 
1900/ at 2 per cent, per annum. This rcpa^-ment was made;bi}^ 
check for $4,043.^^8! on the Central Xationai Bank of Philadelphia.' 
The learned audStoir (ioncludes that while this transaction is oper 
to criticism, yet it! may have been honest and free from frauditleiit^ 
intention on the v^tt of accountant, and that it is clear he reteivcd 
no more than $4^-78 interest on this amount of the estate's money., 
All the findings qf fact are certainly warranted by the evidence, 
but those findings <\6 anything !)Ut confirm his conclusions. We 
are unable to understand by what course of reasoning the conchi- 
sion can be reached that the accountant received no more than 2 
])cr cent, interest upon the $4,coo trust money thus used by him. 
The witness Whelen jtestified distinctly that the $4,000 was entered 
as a credit ui)on accountant's individual indebtedness of $18,801.17. 
uptin which 5 per centr interest was being charged, and thereby re- 
duced the indebtedness $4.0(X); in other words he owed them $14,- 
801.17 instead of $18,801.17. It conse<|uenily appears as clear as, 
the noonday sun that so long as the $4,000 remained with Town- 
send, Whelen & Co. as a credit upon his indebtedness, accountant 
received from it thej)enefit of 5 per. cent, interest, the amount 'jf 
interest ui)on the reduction from $18,801.17. When he withdrew 
from the firm the $4,000, he also took ()ul with it 2 per cent., the in- 
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terest which by their custom it seems the firm allows for deposits 
with them, and the $4,043.78 was, of course, charged to his account. 
But the $4,000 vifas not in fact left with Townsend, Whelen & Co. 
as a deposit, it was a payment ,and credit on account of his indi- 
vidual indebtedness, which money so paid, as the learned audi,tor 
finds, he could not withdraw without their consent. If afterwards 
when he h lad realized upon his speculative venture he and thev 
chose to treat it as a deposit, it car^not aftect the rights of the ex- 
ceptant, which attach to the real character of the transaction. Had 
th(e accountant, in the first instance deposited the $4,000 as execu-, 
tor of his decedent in a separate account, his contention -and the 
conclusioln of the auditor would be correct. But he used the 
money for his own advantage. His withdrawing it later with the 
2 per cent, addition usually allowed upon deposits we regard as a 
cheap trick, to cheat the estate of which ht was trustee, out of its 
dues, and we think the learned auditor should have so found. In 
such a case where a trustee is caught red-handed in using the trust 
funds in his own business, while he attempts to conceal the true 
nature of the transaction, he is not chargeable with the minimum 
rate of interest received, but with the actual, profits ; or upon failure 
foshow them, with lawtful interest. Therefore, the learned auditor 
should have charged the accountant yi'nh interest at 6 per cent. 

Another transaction does not appear in* any better light. The 
auditor finds that the accountant expo^sed the "homestead farm" to 
sale, at whicfi his brother was, ij;L law, the only bona fiide bidder , 
the other being H. Bernard Xase, who admits he was a liiere puflFer 
for the accountant. Allen H. Cope bid th^ property to $825 and 
stopped. Afterwards the property was oflfered to Allen at that 
sum, but he declined to take it. It does not appear whether at that 
time he had become aware of t^ie trickof.his brother in running tlu- 
property up or not. ' i 

Allen having been disposekl of asi a posKsible purchaser in this 
way, the accountant executed j^ conveyance of the property to Mr. 
Xase, who soon after, or immediately, reconveyed it to the account-, 
ant ; no money passing in either transaction. ^Ir. Xase testific\l 
that "he simply took title to the property in order to transfer it lo 
Mr. Cope, the accountant, and, that 'that was the object of making 
the deeds.' " 

"The accountant assumed control- of the property as o\v:ner, 
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and on or about March 29, 1900, he ?is owner executed an a^ree-, 
ment for* the sale of t|ie property to Charles G. Fitzgerald ior the 
stini of $1,200, which Mr. Fitzgerald contracts to pay for it; that 
the property. was then worth $1,200." On May 21, 1900, within 
two months after, the executor filed his first account in which ^le 
charged himself with orily''$8QO as the proceeds of this sale; The 
lejarned auditor finds that "at the same time he held the agreement 
iy{ sale dated March 29, 1900, in wbich it was agreed that he should 
be. paid $1,200 for it, and that agreement is still outstanding, and 
Fitzgerald, the purchaser, is still in possession of the propetty. 
The accountant seeks to make a gain, by this method, of $400. 
This is an abuse of his trust. He purchased the property, indirect- 
ly at his own sale. He names its value and contracts to sell it at 
the value he names, not as the estate of the testator, but, as his own • 
pr-operty — seeking thereby to make a personal gain of $400 against 
the projtest of the exceptant who is a party in interest." 

In refej^ring to another transactipn the auditor finds that the 
accountant lield a public": sale of a tract of wood-land and struck it 
off to H. l)j Xase, who was in his employ as clerk of the sale, and 
Avho bought it, under instructions from Mr. Cope, for him at a h\f.\ 
of $276 ; that an agreement of sale between the two was reduced to 
writing; that six days afterwards Mr. ^Copc sold the standing tim- 
ber on the tract to S. H. Landis & Bro., receiving for it $130 in 
cash. Seven days later, on Nov. 25, 1898, a formal agreement wa:: 
written and signed by Mr. Cope and Mr. Nase in whiqh Na^o 
.agreed to convey the land to Cope^ The price named is $276, the 
same at which it was ostensibly sold to Xas^ at public sale. 

On J?m. 26, 1899, Mr. Cope, the accountant, sold the land to 
Hillary 1. Gerhart for $200. **The title was transferred through a 
deed from accountant as executor, to Xase on" January 26, and on^ 
the same day a deed from Xase and wife to Gerhart. The auditor • 
further finds that the accountant received from the sales to Land's 
& Bro. and Gerhart the total sum of $330: that he charged himself 
as having received from Henry 1>. Xase for wood-lot ^2y6\ that in 
reality he never received any consideration from Mr. Xase. He 
said he got the profits of the alleged re-sale." The learned auditor 
is therefore of the opinion that "the accountant acted in bad faith 
with the estate and sought by the usg of the name of Mr. Xase to 
make personal gain out of this asset of the estate." 
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We are satisfied that the learned auditor was entirely justified 
in these findings ; in fact, we think he should have gone further and 
should have found that these transactions, and the Use of the money 
wiih Townscnd, Whclen & Co.* amounted to fraud u\yon the estate, 
and were willful hreaches of trust accomplished in part througfh the 
accountant at his own suggestion consi)iring with another. 

Although these and other facis found by the auditor are fully 
warranted by the evidence, it is surprising that, in administering 
the punishment which he admits the delinquencies call tor, nc hns 
failed to apply the penalties which the law inflicts in such caste*. 

He finds that accountant's conduct forfeited his right to coiv.- 
missions upon the real estate: that he improperly charged coniinis 
s:ons upon his owit indebtedness to the estate, and that he actqd in 
1)ad faith and sought by the use of th^ name of ^Ir. Nase to niako 
personal gain out of the assets of the' estate — in other words con 
spired with ^Cr. Xase to do an unlawful act— aiid did otner tic\:- 
calling for criticism. 

For these wrongs, he but sur-chargis the amount which in. each 
iustance the accountant would have alilstracted from his trust, had 
jt'Uot been for exception and invistigajtion. 

The* learned auditor appears nqt to have considered the several 
ai^d repeated acts of i bad faith on the ]>art of the accountant as 
aiJecting his relations! towards his trust generally. His method n: 
treatment would be accurate where the errors arose through mere 
mistake or possibly, slight negligence, but it does not a])ply whcrv- 
. intentional friud and Hagrant bad faith a])pear not. once but re- 
peatedly. 

Thus, where an a<lministrator traded with the funds and asscL^ 
of the estate for her own personal benefit, and there was some evi- 
dence- of attempts on her j)art to fabritlate spurious debts and to 
misapply the funds, it was held, reversing the coiirt below, that she 
would not be allowed commissions. An unfaithful triVstee is not 
to receive the reward of a faithful onej 1"his case was carefully 
reargued aitd reaffirmed: Rt)binett's Apl. 36 Ta. 174. 

The. conversion by' an administratri'x to her own use of bank 
slock, the attempt to buy a portion of the real estate at her own 
sale, and admitted lise of the tnist'funds, coupled wiih her general 
conduct in her dealings with the estate, are sufficient /o warrant a 
di.sallowance of comiViissiops: Alilligan's Ap., Qf Pa./525.- 
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AVhen an admimstratrix cUcl not charge herself with die amount 
of sale in excess of the appraised value of propert}^ and file a just 
and true account of the articles sold and the prices therefor, the 
audiior disallowed commissions, hut allowed the accountant the ex-" 
penses of the audit, and counsel fee. The Supreme Court said: 
"Having failed in performing her duty, and having presented an 
accounting of her administration of the estate which she must hav^ 
known to be incorrect, she is not entitled to an allowa^ice for any 
of the expenses incurred by the audit." The disallowance of com- 
missions was not disturbed : Speakman's Ap., opinion of Justjco 
Williams, 71 Pa. 25. 

The filing of such an account as causes an expensive audit for- 
feits commissions. * The Supreme Court said, whether such con*' 
sequences are produced by knavery or stupidity the results are the 
same to the parties whose money is thus wasted: Gcrger's Ap., 5 
Mont. 37. 

The persistent eflforts of the accountant to use this estate as hii> 
own, in utter contempt- and disregard of the righs of his brother, 
call for the highest condemnation, and his illegal acts can admit of 
nb excuse. Wlien v^e take into consideration that he is already 
possessed of two-thirds of the estate, and the result of his practices 
will aflFect but the outstanding one-third, the loss of commissions 
upon that third is indeed a light penalty, for his misconduct. This 
estate was solvent, and but for his greed there is no reason -why 
he could not settled it without the intervention of an auditor. A 
stranger would probably have done so. He has been allowed the 
counsel of an unusual number of legal advisers from whose known 
ability and integrity we must infer that he actecl against good ad- 
vice and out of a desire to make "personal gaiji" even through "bad^ 
faith" as averred by the auditor. 

.. And now, to wit, Dec. 22, 1902^ all the exceptions fi-led in behalf 
of Henry H. Cope are dismissed, and the first and fifth exceptions 
filed by Allen H. Cope .are overruled and dismissed. The second, 
third and fourth exceptions filed in behalf of Allen H. Cope are sus- 
tained and the report is recommitted for correction and restatement 
in accordance with this opinion. — ''County Court Reports." 
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In the Court of Common Pleas of Philadelphia County^ No, 6j 
January Term igoj. 

CERTIORARI: 

Garcy and Pender vs. Redmond. 

The summons must state where the defendant is to appear and the constable 

must make his return under oath. 
The Act of July 0, jr.ni, p. L. 61.4, requires service "by a true and attested, copy In ■ 

all cases." " . 

James W. Piatt, for writ of certiorari. 
(Opinion by Dunham, P. J. 

The< summons issued in this case, by the justice, commandeil 
the defendant to appear before Truman S. V^aughn, a-justice^of the 
peace in and for said* county (Wyoming), on October 28, 1902, at 
10 o'clock a-, m., but did not state where' she was to appear, whether 
at his house or office, and na township was given where the justic* 
niight be found. A simlar summons was held to be void in Murdy 
vs. McCutcheon, et i^x., 95 Pa. 435. And under this case, we must 
hold that such a sum|mons gave the justice no jurisdiction over the 
ca^e, and we therefore sustain the first exception of the defendant. 

Tlije second exception must also be sustained, as the record 
shows no sufficient summons was issVled or service made to give 
the justice jurisdiction in the case. 

The cases are so numerous that tW plaintiff must make out 
his case before a justice by proper evidence that we do not consider 
it worth while to cite them. We therefore sustain the fourth and 
ninth exceptions. That the constable must make his return undcr 
oath is also too well settled to need authorities. And that the 
service must be such as the statutes provides is too clear even for 
argument. Since the Act of July 9, A. D. 1901, P. L. 614, service 
is required to be by a true and and attestect copy in all cases, atui 
where this is not done, there is no legal service, and nothing to give 
a justice juriadiction over the defendant, where . the defendant 
does not appear. Therefore, We. must sustain the fifth, sixth and 
seventh exceptions. Costs are not to be included in the judgment 
given by the justice., and we sustain the tenth exception. For the 
foregoing reasons the judgment of the justice in this case cannot* 
ho, sustained and must be set aside. — "County Court Reports." 
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IN MEA^ORIAM. 



Aotion of - tH«^ l^md^m\iiieknnm Bmr Upon tfie 

I. 

D^AtH Of JoHn B. CollinsSf Esqi.t 
TVtaroH lOtH, 1903. 



At a largely attended meeting of the members of the Lacka- 
wanna County Bar, President Judge H. M. Edwards presiding and 
Clarence Balentine, Esq., acting as secretary, .the following reso- 
lutions were adopted and ordered spread on the minutes of the 
Court and a copy of the same sent to the relatives of the deceased : 
THE RESOLUTIONS. 

"At a meeting of the members of the bar of Lackawanna coun- 
ty, held in the court house at the City of Scranton, this, tenth day 
of March, 1903, for the purpose of taking some appropriate action 
upon the death of John B. Collings, the following resolution or 
minute is adopted : 

"Born on the seventeenth day of December, 1846, in the city 
of Wilkes-Barre, John Beaumont Collings, a distinguished member 
of this bar, died in the city of Scranton on the ninth day of March, 
. 1903. Aftet a long, lingering illness his restless, suflFering spirit at 
last passed onward 'tq wljere beyond these voices there is peace^] 
it may be to meet that of a kindly and gracious lady who loved hiin^ 
and whom, Jiving,, he loved and served with a devotion exceedingly 
rare, his mother. 

"First admitted to the bar of Luzerne county, ^he removed to 
Scranton in 1874, where until his last sickness with zeal and fidelity 
he practiced his chosen profession. By his activity, ability and 
integrity he early secured the respect and confidence of the com- 
munity, soon becoming one of ^he most distinguished among the 
members of this bat. In his person, carriage, cultivated address 
and superior ^endownients he was recognized everywhere as an 
accomplished lawyer, faithful to the highest ideals and the best 
traditions of the bar. Not a mere case lawyer of the modern type, 
he was a student of the law, loving the old ma.sters, whose books he 
read with delight and aopreciation. 



54 LACKAWANNA JURIST. 

"He was a brilliant advocate. Ready of apprehension and 
quick in the application of JegaKprinciples in ihe development of a 
case, he was in the atrial cl|f law suits a dangerous opponent. A 
man of honor, he 'never sold the truth to serve the hour ;' with him 
fidelity and chivalry were realities, not words — entities, not al^- 
stractions. ' 

"In the hour of relaxation, with his rich store erf anecdote anc^ 
his rare conversational talent, he 'was a delightful companion. A 
citizen, hfe was fashioned in the old faithful type. Fearless and un- 
selfish in professional strife, hii course may often have invited 
criticism, but at other times gracious, however, and gentle, evep 
to the IqwUest, nay, especially to them, he deserved to win all the 
love thaf followed him.'* 

C. COMEGYS, Chairmati, 
F. J.^FITZSIMMONS, • 
EDWARD MERRIFIELD, 
JOHN M. GUNSTER, and 
GEORGE S. HORN, 

Committee, 
The chairman, upon taking the chair, announced the object 
of the meeting, arid with much feeling indulged in some appropriate 
remarks concerning his long intimacy with the deceased. Among 
other things he said : 

•*It was my privilege to have spent many hours in the company 
of our deceased brother. My intimate acquaintance with him runs 
back over two decades. I formed for him an attachment that was 
strong and enduring. I greatly enjoyed his company and 1 alway.i 
found him interesting and learned much from him, because of his 
wide reading, retentive memory and fascinating style of narrating 
what he read. He was decidedly talented and specially excelled 
when indulging in anecdote and giving a harmless, humorous col- 
oring to passing incidents. He was a very unique individual, but 
not of the kind that is eccentric or difficult to understand. He was 
a person of eiinobling impulses, charitable disposition, keen per- 
ception and a manly foe and a generous friend. We will all miss 
hint, because of his entertaining manner and perenniel geniality. 
He was a .scholar and an extensive reader, a good lawyer and a 
steadfast friend. I am sure thai all who knew him shall always 
recalHiim as one worthy of confidence, respect and endearment." 
Judge Edwards then appointed a committee on resolutions and 
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when the committee retired Judge John-P, Kelly, who wa3 one of 
the closest friends of the deceased, spoke as follows: 

"Mr. Chairman and Gentlemen of the Bar: I became a lav; 
student in the fall of 1879 and registered with A. H; Winton and 
John B. CoUings, and B. Collings, and during the four years I spent 
in their office I had an opportunity of learning the character of our 
departed brother. He was an active practitioner in those days, 
and an enthusiastic lawyer. He was a natural-born -fighter, and 
he gloried in fighting the battles of his clients. He fought always 
in the open and despised everything underhanded and everybody 
who resorted to questionable practices to gain their ends, and he 
never hesitated to express his opinions in unequivocal language. 
Warm hearted and of a nature full, of good impulses he never re- 
fused or hesitated to take up a case for want of a retainer when his 
sympathies were aroused in behalf of any litigant. He was skill- 
ful in the practice of the law, especially in the trial of causes, n 
good and thorough cross-examiner, and an earnest advocate, he 
was always an adversary to be feared- 

"During the last few years of his. life he has been seldom seen 
in our courts, and many of the younger members of our bar ha^e 
had no opportunity of judging of his ability as a law^'er and his 
worth as a friend. But we who knew hii^i in the days of^his 
activity, before his ill health caused him to retire from active prac- 
tice, can bear testimony to his worth. He was an honest, plain- 
spoken and upright citizen,' a sincere and faithful friend, a lawyer 
of high character and ability, and .1 feel that a great loss has been 
sustained by the bar and the community by reason of his death.*' 

Attorney C. L. Hawley spoke as follows: 

**Mr. Chairman and Gentlemen of the Bar: It was my .fortune 
to begin my immediate acquaintance with our dead member, John 
B. Collings, upon my admission to the bar more than twenty-five 
years ago, and the relationship, which was intimate and without in- 
terruption, gave me a high appreciation of the many admirable 
qualities which constituted his character. Looking back over this 
([uarter of a century, we are reminded that he was probably the 
least understood by the young men of the bar and the best under- 
stood by the middle aged and older of our brethren of any of our 
members, but all were compelled to unite in their estimate of him 
as being at all times and under all circumstances a gentleman in 
the fullest sense. 
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/*The survivors of such as were his associates at the time of his 
admission to the bar of old Luzerne are now lawyers of advanced 
years who are known tc us. The younger brethren of the bar, 
now greatly in the majority, were unfortunate in having but few 
of our opportunities to acquaint themselves with his many com- 
panionable qualities and goodness of heart, and they may have mis- 
understood him. and may' have considered him somewhat distant 
and reserved. But we who knew him well, whose knowledge of 
him began before the creation of this county and has continued 
until .the hour of his to-be-regretted removal from us understood 
him and knew of the ties of the true friendship which bound him to 
his friends and his friends to him and which was so large a part of 
the chara'cter, so well understood, yet so little understood, of Johr 
B. Collings. 

*'But whether misjudged by the young men or well judged by 
the older of such as knew him, all. recognized in him the frue typ^ 
of a gentleman to the manor born. He was such without eflFor*^ 
and could have been nothing else. The inheritance was cast upon 
him by an ancestry representative of the gentility of the olden 
school and he .could not have been anything but the true-bom gen- 
tleman that he was. We have lost a good lawyer and a true frieu't 
in the death of John B. Colling? " 

.Edward Merrifield said: 

**Mr. Chairman: I second the motion. This is a time when 
we come together to speak of a brother and forget faults. Al- 
though not unexpected, his death comes to us as a great bl&w. 
Though for a number of years his declining health has been such 
as to remove him from the sphere of his usefulness, we can now 
recall recollections incident to the prime of his physical manhood. 
John B. Collings was a giant in intellect and a remarkable man in 
every sense of the word ; a lawyer of great attainments, helpful as a 
colleague and dangerous as an opponent. That he should have 
been talented far beyond the ordinary, could not well have been 
otherwise. I knew liim from childhood. I knew his father, one, 
of the keenest and most brilliant editorial writers of his time. . I 
knew his granxlfather on his mother's side, who< in his day and gen- 
eration had a political reputation that extended far beyond the con- 
fines of his state and made the name of Andrew Beaumont a 
synonym for all that was great in statesmanship and pure in polit- 
ical life. He was, indeed one of the trusted friends and advisers of 
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one of i:he greatest Presidents, Andrew Jackson. I knew his 
grandfather upon his father's side, an honest, upright business mar 
of a family that participated on the battlefields of the Revolution. 
I knew his unclcj John C. Beaumont, an admiral in the United 
States navy^ and with whom oitr deceased brother went as private 
secretary on his famous and dangerous trip across the ocean in a 
monitor to convey dispatches to one of the great courts of Europe. 
Coming -from such stock and surrounded with such associations, 
what wonder that John Collings developed an intellect that made 
him an object of respect and admiration at all times- and upon" all 
occasions. I do not think he liked the practice of law to any extent- 
Its, drudgery was distasteful to him, and although when fully 
roused in the trial of a case,, was very pugna.cious. I do not think 
that it accorded with his nature, and believe he would have been, 
better suited m some other sphere^ of life. If he had application at 
all commensurate with his gr.ea*: talent he would easily have be- 
come one of the great lawyers of the state. He was a great 
reader, and it was of the solid and substantial kind. No min was 
better versed in history, literature and the sciences. And it was 
this that made him one of the most brilliant and' entertaining con- 
versationalists. We shall miss our brother. It is only to his in 
animate form that we are now bidding good-bye. Eschewing the 
vagaries and absurdities of so-called spiritualism, there is one of its 
tenets that we can all wish that it were true : and that is that the 
spirit of departed friends" still hovers around. We do know 
that in thought and memory our deceased brother will be with us 
to the last." 

Judge E. C. Newconib spoke as follows : 

**I feel, in the death of our deceased brother, a personal loss. 
I knew him long and was the recipient of much helpful considera- 
tion from him. His kindness carried no selfishness, and his will- 
ingness to help the struggling was founded upon principle and per- 
formed without ostentation. His sympathies went ojiit, to use a 
homely but expressive saying, to the *under dog in the fight.' < I 
was among^ the many who owed a debt of gratitude to him for 
favors extended when they were most opportune and acceptable. 
N'o trait of his character was more beautiful nor pronounced than 
the one he evidenced towards young men of laudable ambitions 
who found life's highway beset with difficulties. He delighted in 
hdning them. I si)cak witli a sense of obligation and apj5reciation. 
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He was a lawyer well equipped to win distinction and success. Ho 
had- a keen, well stored mind and a heart that beat in sympathy for 
the poor and unfortunate. I can imagine no higher tribute than to 
say of our departed brother that he prformed many acts of charity, 
gave hoipe where despondency prevailed, harmed no one and couM 
forgive an injury, almost, befofe it was inflicted. Sucli attributes 
bespeak greatness and proved John B. Collings to be •a worthy 
son of an illustrious parentage." 

F. J. Fitzsimmons. said : 

"Gentlemen of the Bar: I would be doing violeiice to the 
promptings of my heart did I remain^ilent upon this sad occasion. 
No one knew our deceased brother more intimately, nor understoofl 
his varying moods more fully' than I did. I became acquainted 
with him before the birth of this county. It was upon his motion 
that I was admitted to the bar. We occupiied the same office for 
years. Our social relations were close and warm and were never 
interrupted by any conflict of opinion nor difference of under- 
standing. 

• "He possessed "an unique and interesting personality. Natur** 
was generous to him in the bestowal of gifts. His mind at all 
times was bright and often brilliant. Even in his most ordinary 
conversation, occasionally, might be s^en the gleam of the gold and 
the flash of the diamond. He loved th« irreproaching companion- 
ship of books and was happiest when in communion with them. 
If talents were measured by achievement, then no extraordinary 
claim can be made for him whom we mourn. . If, however, keen 
perception, ready repartee, quick wit, pleasing hhmor, incisive 
satire, happy allusions, noble impulses and a forgiving disposition 
•are evidences of mental superiority, then it may be justly said that 
John B. Collings was. peerless in the' circle in which he moved. 

"His life. was one of commingled joy and pleasure. It began 
radiant with hope, and closed in a cloud of despair. He loved and 
was beloved by distinguished parents and kind sisters. He lost a 
devoted father when still in tender years, and a most affectionate 
mother when care began to krinklc his brow and Time silver his 
hair. Disappointment was not a stranger to him. His ambition 
seemed to be encouraged only to be thwarted,' yet he struggled on 
uncomplainingly, shedding sunshine, injuring n6 one and making 
the world better for having lived. 

"I. fear to go further, because in Jiis passing away I feel much 
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that the lips refuse to speak. His long suffering, his hopeless 
years, his gloomy days and black nights instead of *what might 
have been' suggest thoughts and furnish a theme that only the poet 
of romance and tenderness can delineate., I wish I could pay a 
more appropriate tribute to one whom I esteemed in life and mouri- 
in death. The language of the heart must, yield to emotion and 
leave unpaid that which can be spoken only in tears." 

The members of the bar voted to attend the funeral ip a body 
on Thursday afternoon at 2 o'clock. 

It is doubtful 'if the bar ever held a similar meeting whe,n so 
much was said that woiild bear close analysis. Every speaker said 
something that was fitting and devoid of, even, pardonable exag- 
geration. Each spoke from the heartland did not employ extrava- 
gance. , This was due to the fact that all who talked knew inti 
mately, for many years, him of whom they spoke. Moreover, they 
are gentlemen who have a high conception of eulogium. 

The funeral took place on Thursday, March 12th, at 2 o'clock, 
P. M., at the residence of Dr. G. D. Murray, on Wyoming Avenue. 
The services were conducted by Rev.. James McLeod, D. D., of the 
First Presbyterian Church, and Rev. Charles W; King, of the Re- 
formed Episcopal Church of Scranton. 

The bench and bar attended the funeral in a* body. The fol- 
lowing persons acted as honorary pallbearers : Ex-Justice Alfred 
Hand, Judge' E. C. Newcomb, Judge John P. Kelly, Attorneys 
George S. Horn, H. M. Hannah, Charles 1-. Hawley, Clarence 
Ralerrtine and F. J. Fitzsimmons. 

The interment. was in the HoUenback Cemetery, \Vilkes-P>arre,' 
Luzerne County. 



A claim arising out of an illegal transaction is held, in Singleton v. 
Benton (Ga.) 58 L. R. A. 181, ndt to be a legitimate subject-mattet 
for submi-fsion to arbitrators, and an award founded* thereon is heltl . 
to be a mere nullity. Witli this case is a note as to effect of award 
upon claim arising cut of illegal transaction. 



A contract with a foreign insurance company made in another 
state^ in which it is valid, but in direct violation of the laws of the 
state in which the property is situated and the insured resides, is. held, 
in Swing z\ Munscn (Pa.) 58 L. R. A. 223, not to be enforceable in 
the latter state. 
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In the Qourt ef Common Pleas No. 5 of Philadelphia County, 
No, s^9 September Term, igp2. 

REPLEhN, 

National Cash Registtt 'Co, vs. Wilmore 

The Act of April 19, 1001, requires a new bond to be given before an alias writ of 
replevin can Issue. 

• George W. Carr, Esq., for rule. . 
Opinion by Ralston, J. 

The plaintiff took out a writ of replevin and gave a bond as r'> 
fjuired by the act of assembly, with the condition that, upon failure 
to maintain title, he would pay the value of the goods and all. costs 
sustained "by reason of the" issuance of the above writ of reple- 
vin." The writ was returned nihil 4s to defendant and eloined as 
to the goods. The plaintiff thereupon filed a praecipe for an alias 
writ of replevin, but the prpthonotary refused to issue it unless a 
new bond was entered. This rule is brought against the prothono- 
tary to show cause why he should not issue an alias writ without 
requiring another bond to be filed. 

The act of April 19, 1901, P. L. 88, provides, i, that 'before an> 
writ of replevin shall be issued," a -bond shall be filed. Section 9 al- 
lows alias and pluries writs to be issued. The language of the 
1)ond, which is in the words of the act of assembly, limits the liabil- 
ity oh the bond to damages sustained by the issuance of the particu- 
lar writ, arid as a bond must be given before "any writ of replevin" 
can issue, the practice ot the prothonotary in requiring a new bond 
for each writ i$ in accorchsince with the provisions of the statute^ 

Rule discharged. — "County' Court Reports.V 



The destruction of the value of a turnpike and toll bridge, which 
'^id not have an exclusive franchise, by the establishment of a free 
bridge as part erf the public highway,.is held, in Clarksville & R. Turn- 
pike Co. -:'. Montgomery County (Tenn.) 58 L. R. A. 155, not to be 
a "taking" of the property of the turnpike company for which com- 
pensation rs required. The other authorities as to rights and duties 
of toll britlge proprietors are collected in a note to this case. 
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/// the Court of Common Picas of Lackazvanna County, No. 286, No- 
vcmhcr Term, ipoi. 

RULE TO TAKE OFF NON SUIT. 

D. H. Edclsohn vs. United States Express Company. 

Plaintiff declined to state to an express company the value of the contents of a • 
package expressed from Scranton to New York. The package contained 
cloth valued at $7.()0 and a diamond ringf valued at ^72.(J«). Plaintiff piiid 
ordinary express rate. 

The receipt he got from the company contained two conditions — one limited the 

liability of the company, in the absence of an express contract, to the sum 

of $3(M)0; the other provided that in case of a claim for loss the claimant 

sho.uld, within sixty days, present in writing at the office of th^ company, 

• in Scranton, a statement of the loss with the receipt attached. 

In about a year from the time the packstge was deposited i/i the Scranton office 
it w£ls delivered to the consignee. It was shown that the package was in- 
correctly addressed. Upon this showing a compulsory non-suit was grant- 
ed.- 

On a rule to take off the non-suit, the Court held that a common carrier, in 
Pennsylvania^ can make no special contract which will avoid its own negli- 
gence, and. therefore, that the limitation of the liability to a particular sum 
will not prevent the consignor from recovering the full value of the goods 
lost through the negligence of the carrier. 

Further, that the presumption of negligence is against th*i carrier and no excuse 
can be made except an accident, which might be .termed an act of Q«d. 

In laying down this doctrine the question of concealment of valuable property, 
upon the part, of the consignor, to avoid the payment o/ a higher rate, had 
the contents been disclosed. Is considered an exception, and Is. fatal to, the 
consjgnor's right to recover. 

Tlie second condition in the receipt — the contract between the parties — is not an 
unreasonable regulation. Under the pontract the plaintiff maintained that 
he had a right .to recover at least |.T(i.<J4) on account of the condition, 'limit- 
ing the defendant's liability to that sum. He cannot avail himself of the 
benefit- of a part of the contract and eiscape his obligations under another 
part of the same contract. The undiisputed fact Is that the plaintiff failed 
to give the' sixty days' notice which was the second condition of the receipt. 

C.'R. Pitcher, for Plaintiff. 

tVillard, Warren & Knapp, for Defendant 

Opinion by Edwards, P. J., March 10, 1903. 

In October, 1900, the plaintiff took a package to the office of the" 
defendant in the city of Scranton to bfe sent by express to New York 
city. Th^ package was addressed to **L. Zwillenburg, 114 "(or 116) 
Menr>- street. Xew York City," and contained thr^e and one half or 
-four yards of cloth, valued at about $7, and a diamoncivring valued at 
S/2. The ring was placed in a small jeweler's box which was itself 
placed in the folds of the cloth and were wrappeil hi' some 
stout paper arid tied with a string like any ordinary 
package. • On the corner of the package was endorsed "From D. H. 
Kdelsohn, Scranton." The plaintiff declined to state the value of thg 
contents of the package, paying the ordinary express, rate. He re- 
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ceivecl a receipt from the defendant. On examination of the testimony 
we find that the stenographer has failed to copy the receipts He must 
do this before the record can be certified. From our own notes of tes- 
timony we find that the receipt contained two conditions ; the one lim- 
iting the liability of the company, in the absence of an express contract, 
fo the sum of fifty dollars ; the other, providing, that in case of a claim 
for loss, the claimant should within sixty -days ( from October 24, 1900)- 
present in writmg at the office of the United States Express Company, 
in Scrahton, a stateriient of the loss with the receipt attached. In about 
a year from the time the package was deposited in the Scran ton office 
It was delivered to the consignee. Tt is proven that it was incorrectly 
Jiddressed — to 114 instead of 214 Henry street, and when it was finally 
delivered at the right address, the diamond ring was missing. 

Under this state of facts the defendant asked for a compulsory 
non-suit, assigning the following reasons: 

1. The package was misdirected. 

2. The placing of a diamond ring in a piece of cloth, wrapped 
in paper, tied with a string, without sealing or in some other manner 
securing" it so tliat it could not be openied without detection, constituted 
such fraud, concealment and misrepresentation on the part of the con- 
signor as exempted the carrier from liability for any loss of the pack- 
age or its contents. 

,3. Th^ suit should have been brought in the name of the con- 
signee. 

4. There was no competent evidence that the goods were not in 
the same condition when delivered to the consignee as they were when 
<leposited in the Scranton office. 

5. The plaintifi:' failed to comply with the provision in the con- 
tract to the eflfect that the company shall not be liable for any loss or 
damage unless the claim therefor shall be presented to it in writing at 
its office in Scranton sixty days after the date of the receipt, and in a 
statement to which the said receipt shall be annexed. 

The first reason is of no moment. The fact that the package was 
misdirected is oi\ly one circumstance which a jury might consider in 
determining the negligence of the defendant. Neither is the third 
reason tenable. The suit has been properly brought in the name of the 
consignor. Nor do we consider the fourth reason worthy 'of discus- 
sion. There was enough evidence to go to the jury as to the condition 
of the goods when delivered to the consignee in New York city. The 
second and fifth reasons are the only ones requiring discussion. .When 
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a person goes to an express office with a package wrapped in paper and 
tied with a string, and not otherwise fastened or protected, the package 
apparently containing a piece of cloth or dress goods, or, at least, goods 
of ordinary character, and there is concealed inside a diamond ring and 
no disclosure is made of this fact, is the sender of the package guilty 
of such a fraud upon the express company as to forfeit his right to com- 
pensation in case the package is lost ? Can he recover the whole value, 
or is he limited to the maximum sum mentioned in the contract, viz.. 
fifty dollars,. provided the goods are of a greater value; or, can he re- 
cover anything, under such circumstances ? It must be conceded, that 
it is a reckless act to place a diamond ring in a package like the one 
sent by the plaintiff. Nevertheless, the defendant is a carrier aiid 
must carry the package safely to its destination. The defendant con- 
lends that the plaintiff is guilty of such fraud as to vitiate the whole 
contract. We are referred to several authorities, outside of our own 
state, which, seem to sustain this position. 

'*Tn an action against a common carrier for the loss of a dianiond 
pin, it was held that although the carrier might require the nature and 
value of the articles delivered to him to be made known, and did not, 
yet if the conduct of the shipper of the box containing the pin, at the 
tjme of its delivery to the defendant, was such as was calculated to con- 
ceal from him the character and value of the contents of the box, so as' 
to induce him to regard the contents thereof as of trifling value, or for 
the purpose of depriving him of his lawful freight therefor, such con- 
cealment was a fraud upon the defendant, and would release him from 
liability." Southern Exp. Co. vs. Everett, 37 Ga., 688. 

''Where one sent to an express company, by a young negro slave, 
a box three by four inches in size, tied by a string, and containing a 
diamond pin worth $500, without notifying the cgnipany of the value 
of the contents, held, that the company was not liable for' the loss of the 
pin from the box." EVerett v. Southern Exp. Co., 46 Ga.; 303. 

"Where a party tor warded jewelry worth $3,800 in a box, by ex- 
press, taking a receipt which disclosed on its face that the company 
i.hould not be held liable' for any loss or damage of ^ny box, package, or 
thing, for over $50, unless the just and true value thereof was therein 
stated, and failed to state. the value, and in, consequence thereof was 
charged a less premium than otherwise would have been required, held, 
that, independent of the qualifying words in the receipt, the court 
would be inclined to exempt the company from liability, on the ground 
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of want of good faith in not disclosing the value of the goods." Op- 
penheimer v. United States Exp. Co., 69 111. 62, 18 Am. Rep. 596. 

"A carrier is not liable for the loss of a box containing valuable 
articles, when it is so diisguised aj to resemble those which generally 
contain articles of small value, and no notice is given him of the con- 
tents." Warner v. Western Trans. Co.. 28 N. Y. Super Ct. (5 Rob.) 
490.. 

"No information by the shipper of the contents and value of a 
valuable package (he not being interrogated on the subject) will not 
relieve the carrier from liability for its loss. Fraud, imposition, unfair 
concealment, or disguise of the* package will relieve the carrier. ' Gor- 
ham Mfg. Co. v. Fargo, 35 N. Y. Super Ct. (3 Jones & S.) 434. 
-The general text is stated in Kent's Commentaries, vol. 2, p. 604, in 
the following words : 

"If the owner be guilty of any fraud or imposition in respect to 
the carrier, as by concealing the value or nature of the article, or de- 
ludes him by his own carelessness in treating the parcel as a thing of 
no value, he cannot hold him liable for the loss of the goods. Such an im- 
position destroys all just claim to indemnity; for it goes to deprive the 
carrier of the compepsatiorr which he is entitled to, in proportion to the 
value of the article intrusted to his care and the consequent risk which 
he incurs, and it tends to lessen the vigilance that the carrier would 
otherwise bestow." 

An examinacion of the authorities in Pennsylvania leads us to the 
conclusion that the matter is not so clear as it seems to be in other 
htrisdictions. For instance, it is settled in our state that an express 
company, or a common carrier, can marc no special contract which will 
avoid its own negligence, and therefore that the limitation of the liabil- 
ity to a particular sum will not prevent the consignor from recovering 
the full value of the goods, lost through the negligence of the ciarrier. 
It is also held that the presumption of negligence is against the carrier 
and no excuse can be made except an accident which might be termed 
an act of Goc^. But in all the cases laying down these principles we 
cannot- find that the question of concealment of valuable property in an 
ordinary package shipped at a lower rate' than would have been 
charged if the contents were disclosed is considered. The nearest case 
to the one at bar is that of Relf v. Rapp, 3 W. & S., 21. A trunk was 
shipped from New Orleans to Philadelphia labelled "William D. Rapp, 
Philadelphia — ^this side up-=-glass — with care." The trunk was lost oi> 
stolen in transit. Rapp brought suit*,„claiming that the trunk contained 
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Si, 600 worth of jewelry. The court held substantially that the con- 
cealment and misrepresentation on the part of the consignor of the 
value and nature of the goods relieved the ship-owner from liability. 
In the case now under consideration we are inclined to the opinion that 
the plaintitt*, under all the facts, is not entitled to recover the value of 
the diamond ring concealed as it was and in the manner already stated. 

But outside of the question of fraud or concealment, there seems 
to us to be another insurmountable difficulty in the way of the plaintiff's 
recovery in this suit. According to the terms of the receipt — ^the con- 
tract between tlie parties, the plaintiff was bound to make his claim in 
writing and attach the receipt thereto within sixty days from the date 
of the contract. The undisputed fact is that he failed to do this, nor 
is there anything in the evidence to excuse the failure to give such no- 
tice. It is true- that the plainfiff, when placing the receipt in evidence, 
offered it for the purpose of showing that the defendant received the 
package. We do not see that the effect of the receipt can be limited 
in this way. Indeed, the plaintiff himself claims the. right to recover 
at least fifty dollars on account of the condition in the receipt, limiting 
tiie defendant's liability to that sum. The plaintiff cannot avail him- 
self of the benefit of a part of the contract and escape his obligation un- 
der another part of the satpe contract.. The receipt is in the case for 
ail purposes. Nor do we thipk the regulation as to proof oi loss un- 
reasonable. The same view was taken by Judge Sharswood, in Weir 
V. The Express Co., 5 Phila. 355. In that case the receipt provided 
that claim of loss should be made in writing within- thirty days, &c. 
Judge Sharswood says: 

**This is a very reasonable and proper provision, to enable the 
defendants, while the 'matter is still, fresh, to institute proper inquiries 
and furnish themselves with evidence on the subject. The defendants 
do a large business, and to allow suits to be brought against them, with- 
out such notice, at any length of time, would be to surrender them 
bound hand. and foot to almost every claim which might be made. It 
would be next to impossible when a thousand packages, large and 
small, are forwarded by them daily; to ascertain anything about the loss 
of one of them at a distance of six months or a year." 

'We therefore <lischarge the rule in this case, and refuse to'take off 
the nonsuit. 
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In the Court of Common Pleas of Lackaiiwina County, No. 6^0, March 
Term, ipo2. 

RULE TO SET ASIDE JUDGMENT. 

J. F. Taylor vs. Martin Gauglian. 

A entered a judgrmentAgainst B during the latter's 'lifetime. Aft-er the death of 
B and before an administrator w£ls appointed, A caused to be issued a scire 
facias, to revive said judgment. The return to the scire facias was "njhil 
Habet." ' 

An alias scire facias was issued and a similar return made. Upon theise two nl- 
. hlls a Judgment was entered. 

Held: That such Judgment should be stricken off as being Irregular. Real es- 
tate sold under such a Judgment would pass no title. 

"A judgment entered against a defendant In his lifetime may be revived after his 
death, for purpose of lien and execution alone, and it la unnecessary to 
bring In his widow and his heirs or devisees." 

C. S. Woodruff, Esq., for Plaintiff. 

D. J. Reedy, Esq., for Defendant. 

Opinion by Edwards, P. J., March lo, 1903. 

At the argument of this case at bar it was agreed that if, under 
the facts set forth in the petition upon which the rule was granted, the 
jtidgment enterert upon a feturn of two nihils pp a scire facias to revive, 
w^as a valid .judgmeHit. the rule should be discha ged, and if not a valid 
judgment, that it should be stricken off and set aside. The facts are 
within a narrow compass. A judgment was entered against Martin 
■ Gaughan during his lifetime. It was^ entered to No. 730, March Term. 
1898. Gaughan died intestate January 7, 1900, leaving to survive him 
a widow and five children. No letters of administration have been ob- 
tained on the estate o£ the c|eceased. The plaintiff on March 8, 1902, 
issued a scire facias to revive the judgment against the deceased, with- 
out, of course, . naming an administrator. This scire facias was re- 
turned nihil habet. On May 29, 19D2, an alias scire facias was issued, 
and a similar return made. The plaintiff, under this state of facts, 
claims that the judgment entered upon the feturn of two nihils is a lien 
upon the real estate of the decedent and that he has a right to proceed 
to execution. This claim is certainly without foundation. There is 
no authority in the books that will sustain this position. 

"A judgment entered against a defendant in his lifetime may be 
revived after his death, for purposes of lien and execution, by scire 
facias against his administrator alone, and it is unnecessary to bring 
in his widow and his heirs or devisees." (irover v. Boon, 124 Pa. 399. 
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This case is cited as authority on the same point in Spgcht v. Sipe, 15 
Sup. Court Rep. on page 210. 

The judgment in the case at bar is clearly irregular and if real estate 
should be sold under it, no title woukl pass. It is therefore proper to 
strike off the judgment. Rule absolute. 



Jti thi: Court of Common Picas. of Cleariield County, No, loj, February 
Term, i88q. 

INTERPLEAi)ER. 

Sziift vs, Fleming, 

The Interpleader act of March 11, 183d, does not apply to an attachment-execu- 
.tlon so as to give the plaintiffs, in an attachment execution, the right to 
an interpleader. 

Plaintiffs procured Judgment against D. S. Fleming and isued an attachment sur 
execution with Curwensvill Bank as garnishee. Garnishee answered setting 
forth that the money was deposited in the name of A. E. Fleming, and 
plaintiff opposed the petition for feigrned issue to try the fact whether the 
money belonged to A. E. Fleming or D. S. Fleming, on yirhich a rule was 
granted.. 

Frank t^eilding, for Plaintiff. 

Roland D. Swoope and William F. Patton, for Defendants and 
Garnishee. 

Opinion by Gordon, P. J. 

Dec. 31, 1902. 

Upon the garnishee's making answer to plaintiffs' interrogatories 
that they had.no money in their hands deposited by and due to defend- 
ant, but that defendant's wife, A. E. Fleming, had deposited money 
with them, the balance due on account of which at the time of service 
of the attachment was $435.32, which balance she claimed was owing 
to her and not to her husband, the. plaintiffs upon their petition aver- 
ring that the said money deposited was the' property of the defendant 
and not his wife, and had been deposited in her name for the purpose 
of keeping it from his creditors, obtained the pending rule, for an issue 
in the nature of an interpleai^ler between the plaintiffs and the claimant 
to test the ownership of said money, and require its payment into court 
l)y the garnishee. 

The question involved is one of practice. The proceeding is under 
the interpleader act of March 11, 1836. It only authorizes the issue 
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upon the application of the defendant in an action. It was passed for 
the purpose of enabling a defendant who holds money or goods 
. claimed by another, upon disclaimingf any interest in the .controversy, 
and offering to bring the property into court, to obtain an issue between 
the plaintiff and claimant to test the ownership, thus relieving himself 
of liability and making the real parties to the controversy the parties to 
the issue. Here the disinterested holders of the property are the gar- 
iiishees, but they do not ask for the issue. Further, the act does not 
apply to an attachment execution: Snyder v. Wetherjy, i. Phila. 325. 
The purpose of such suit is to seize a choice in action — ^to attach a debt 
due a judgment debtor in the hands of his debtor. It is a proceeding 
in personam and not in rem. The judgment in it is not for property, but 
against the garnishee as a personal claim. *'An attachment-execution 
to be available must »make the debtor of the defendant garnishee :'' 
Raiguel & Co. v. McConnell, 25 Pa. 3262. Here upon the plaintiff's 
own showing the debtor of the defendant is his wife and not the bank. 
I'nder the facts alleged while as between the husband and wife the re- 
lation of debtor and creditor does not exist, it does as to the former's 
creditors and the debt could be seized on an execution-attachment: 
French v. Breidelman, 2 Grant 318. The obligation of the garnishees 
is to the wife alone. As to them the money belongs to her, and as to 
the husband's creditors, she would be his debtor and the proper per-^on 
to make garnishee. 

The latter question, however, is not involved in the pending issue. 
For the reasons that the act of assembly does not apply to an attach- 
ment-execution, and that if it did the plaintiffs are not authorized to 
apply for the issue — the party interested being the garnishee — the 
stakeholder — the application must be refused. 

The rule is discharged and exception sealed for plaintiffs. — "Coun- 
ty Court Reports." 



A claim against the estate of a deceased person, not allowable in 
the administration proceedings because it is contingent , in character, 
is held, in South Milwaukee Co. r. Murphy (Wis.) 58 L. R. A. 82, 
not to be aft'ected by the statute of limitations while such character 
exists. The contingency of a claim, as affecting limitation of time 
for its presentation, is considered in a note to this case. 
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Jn the Court of Common Fleas of York County. 
NEGLIGENCE— CONTRIBUTORY— PAI/EMENT. 
Iseminger vs, York Haven Po%ver Co. 

Flaintift, while standing on a pavement on one of the city streets, stepped back- 
ward and fell Into' a hole duff by the defendant company for the pufpose 
of erecting a pole and was severely injured and permanently disabled. The 
ervidence showed that the hole into which she fell, the pile of dirt and the* 
pole to be placed in the hole were in front of the plaintiff during her ap- 
proach to the spot; that she stoppd within one step of the hole and talked 
for five minutes, and that she 'stepped to one side and backward and then 
fell into the hole. A compulsory non-suit was granted, on the ground of 
contributory* negligence. On a motion to take off the non-suit, held, that the 
rule must be discharged. 

The reasonable care which the law exacts of all persons in tfrhatever they do in- 
volving risk or injury, requires travelers even upon the foot ways of public 
streets to look where they are going. 

The plaintiff was bound to look and see what was clearly apparent to one using 
ordinary care. By failing to use ordinary care she is guilty of contributory 
negligence. 

Tt is not necessary to consider whether the defendant was guilty' of negligence 
in leaving the holes uncovered for two hours while those working on the 
line were in close proximity. 

The mere fact that the defendant company had not obtained the license to erect 
its line does not make it a trespass and the hole a nuisance, the ordinance 
to construct the line having been passed and the city authorities being 
aware of the construction. 

Even in .cases of nuisance, ho'Wever. persons oannot recover damages for injur- 
ies received, without showing the exercise of ordinary care and caution. 

Whether the defendant company in erecting the line in question was lawful or 
unlawful, the plaintiff was required to use ordinary care and caution. She 
was bound to see what was plainly visible, if she had looked where she was 
going at the time of the accident, and having failed to exercise proper 
ordinary care, she must, unfortun itely, suffer the consequences. 

Charles A. Hawkins for motion., 

X. ^[. Wanner and Niles & Neff, contra. 

January 5, 1903. Bittengcr, P. J. — At the time of the entry of 
compulsory non-suit we gaye a statement of the facts of the case, as 
established by the evidence on part of the plaintiff, and our reasons 
for said entry of non-suit, as follows: 

('n the 2 1st day of xMay, 1902, the York Haven Water and Power 
Company, the defendant, was constructing a line for said company, 
placing poles, wires, and so forth, for transmitting electricity, on Arch 
street, in the City of York. An ordinance has been passed by the city 
jrranting the use of the streets of the city in compliance with the terms 
of another ordinance in evidence and licenses as therein required. Such 
license had not been obtained, but the- evidence shows that the police 
department was regulating the erection of the line on Arch ^reet, 
though the particular hole in question had not been placed under the 
direction of the proper city authority. 
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The hole into which the plaintiff fell and was severely injured 
and permanently disabled in the opinion of competent physicians, was 
twenty-four inches square, tapering downward six inches to a width of 
twenty to twenty-two inches across, and six feet in depth ; and the 
j^round excavated was thrown into the street, making a pile two feet 
high and four to five feet wide. It was all on thQ outre side of the 
sidewalk ; — that is, the hole was on the outer side of the sidewalk, out 
from the- engine rodni of the cold storage plant, except four inches 
extending over the curb. The pavement there was nine feet isix inches 
wide. The hole had beeh dug before noon, and was left without guard 
or cover some three hours. The hands were working on said street 
further west erecting poles in other holes which had been dug. The 
poles for the line had been hauled, and were lying in the street on that 
side of the street, ready to be placed in the holes. 

It was a bright day, in the afternoon of the day in question, when 
the plaintiff and her neighbor, Mrs. Ellen Frye, started in company, 
to the cold storage plant to get some apples. This plant was on sakl 
Arch street, opposite where the hole in question had been dug. They 
took ,an alleyway to go to the cold storage plslnt, coming on to Arch" 
street by an alley immediately on the west side of said plant, then 
turning east on said Arch street, and going toward the hole into which 
the plaintiff afterwards fell, and which was further on, they walking 
on the inner side of the foot walk, which inner side of the foot walk 
was not paved. They went in and out of the engine house nearly 
opposite to the open hole. They then saw the engineer, who is since 
fleceased, sitting on the porch of the plant opposite the hole. 

Advancing further east, they stepped on the pavement, the plain- 
tiff with her arm around her friend, and stood about five minutes 
talking to the engineer sitting on the porch, with her back to the hole. 

Then the plaintiff stepped one step backwards from where she 
had been standing, to the side and backwards, in starting to go home 
by an alleyway, and thus stepped and fell into the hole, from whicli 
she was removed by the engineer and was assisted home by her neigh- 
bor and companion, Mrs. Ellen Frye. 

The plaintiff and Mrs. Frye both testify that they did not see the 
hole, or know of its existence. They were looking at the man on the 
porch, and had not looked west where the poles were being erected. 

The evidence is uncontradicted that the hole into which the plain- 
tiff fell, by which she was injured, also the pile of dirt at the hole in 
the street, and the pole to be erected, were in front of the plaintiff 
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from the time of her coming on to Arch street from the alley ; that 
she approadied to within one step of the said holeanto which she fell, 
where ^he stood five minutes talking to the engineier; and that she' 
stepped to one side, and to the rear one step in starting away, without 
at any time seeing the excavation. 

The law in reference to pedestrians upon sidewalks is laid down* 
by the" Supreme Court in the case of Lumis et al. vs. Traction Com- 
p?ny, in i8i Pa. 288; and I will read that part of the opinion of the. 
Supreme Court that construes the existing law in reference to the re- 
quirements of pedestrians upon foot walks, or persons who claim to 
recover damages for injuries' received. I read from the opinion of 
justice Green, page 275 : 

"In Robb V. Connellsville Borough, 137 Pa. 42, the plaintiff sued 
for an injury received by falling over the footway of a street crossing 
raised six inches above the level of the footway upon which she was 
walking. She was non-suited in the court below for contributory 
negligence when it appeared from her own testimony that she could 
have seen the obstruction hjid she looked where she was going, and 
that her fall resulted from a failure to look. This: court sustained the 
non-suit. 

Mr. Justice Mitchell, delivering the opinion, said *That the reason- 
able care which the law exacts of all persons' in whatever they do 
involving risk or injury, requires travelers even upon the foot ways 
of public streets to look where they are going, is a proposition so plain 
that it has not often called for forn^al adjudication. But it has been 
expressed, or manifestly implied in enough of our own cases to con- 
stitute authority for those who need it.' After reciting the facts as 
testified to by the plaintiff, we said, The general result of her own 
testimony clearly is that she was not paying such attention as the 
^•ituation required. This is concisely and forcibly summed up by the 
learned judge in sustaining the non-suit, and his action must be sus- 
tained.' 

**This was precisely the case here. The plaintiff paid no attention 
Xo where 'she was going, and failed to see the open manhole. She 
could easily have seen it if she had paid attention to her steps. She 
was on a public street, and bound to take reasonable care of her steps. 
She took no care at all, and fell into an opening in the street in broad 
daylight, which she could not have failed to see if she had simply 
looked where she was going. We think the case is ruled by those 
above cited." 
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In the case before us the plaintiff was clearly required to use her 
faculties for her own protection. She was, under the authority cited, 
bound to look and see what was clearly apparent to one using ordinary 
care. By failing to use ordinary care she is guilty of contributory 
negligence. Tf any negligence has been shown in this case on the 
part of the defendant, such contributory negligence established makes 
it our duty, and requires us, to enter a compulsory non-suit. 

We have heard with much interest the able argument of counsel 
for the plaintiff, in support of the motion, and carefully examined and 
studied the numerous authorities cited in the brief submitted, with the 
result, that while we find the line of demarkation varying and indis- 
tinct, between where the question of contributory negligence is re- 
quired to be submitted to the jury, and where, when the facts are un- 
disputed, the court is required to render judgment of compulsory 
non-suit o: give binding instructions to the jury, on a point or points 
submitted, we are not convinced of error in this case,' in entering judg- 
ment of compulsory non-suit. 

It is strenuously urged that no such absence of ordinary care is 
proven on the part of the plaintiff as clearly shows her guilty of con- 
tributory negligence. The strongest case cited by plaintiff's counsel, 
as we view the authorities, is the case of Butcher v. Philadelphia, 202 
Pa. I, where the plaintiff passed over a sunken and defective pave- 
ment on the day of the accident without observing the defect in the 
sidewalk, and returning in the evening, stepped into the hole in the 
sidewalk and was severely injured. She was not familiar with the 
situs of the defective sidewalk, and as she passed the place of the 
accident, her attention was attracted to the cemetery on the opposite 
side of the street, and she saw no defect or hole in the sidewalk. It 
is said by Justice Mestrezat in the opinion, "The question here is as to 
the plaintiff's negligence at the time she fell. At that time her duty 
. was reascmablc care under the circumstances." The italics are ours. 

In the case under consideration, while the plaintiff and the witness 
who accompanied her testify that they did not know that the poles 
were being planted and the line erected on the street in question, it 
IS «i fact that plaintiff resided near the place of accident and that 
l)oles were distributed along the street and the work had progressed 
to the erection of poles, to within four post holes of the one into which 
the plaintiff fell. The men were engaged in erecting poles in the 
jjroximity of said place at the time of the accident. The plaintiff, if 
she had used ordinary care and caution, could not have been ignorant 
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of these facts anc4 circumstances, and of danger from the open post 
holes. 

It was in broad daylight that ,the plaintiff approached this hole, 
facing it trom the time she came on to Arch street ; walked to within 
one step of the hole with thp pile of dirt and the pole lying by the 
curb, on the street ; stopped one step from the hole, and after con- 
versing with the engineer on the porch in front of her, without looking 
what she was doing, turned to the side and backward, making one 
step into the hole. Under the decision she must be held to have seen 
what was so palpably visible. She was plainly negligent at the time 
of the accident. 

This *is^ established by the evidence. Under the following authori- 
ties, additional to those before cited, the court was bound to either 
enter judgtnent of compulsory non-suit, or to take the t:ase from the 
jury in answer to a proper request in a point submitted: Stackhouse 
V. Vendig, & Co., i66 Pa. 583 ; King v. Thompson, 87 Pa. 365 ; Farley 
V. The Traction Co., 132 Pa. 58; City of Phila. v. Smith, 23 W .N. 
242; Barnes v. Sowden, 119 Pa. 53; Beden v. Bridge Co., 151 Pa. ^20; 
Shallcross v. Phila., 187 Pa. 143, and numerous other cases'. 

It is questionable whether the defendant was guilty of negligence 
in leaving the hole dug by its workmen uncovered for two hours in 
the afternoon, while thoSe planting the poles and working on the line, 
were in close proximity. The progress of .such work as the building 
of the line, would appear so apparent to all passers over the sidewalk 
as to excuse the covering of the holes, in the day time during the pro- 
gress of *he work, to prevent mjury to tjiose using the footwalks. It 
IS not in line with the paving or grading of streets, constructing and 
tepairs of sewers, building or repairing of bridges, involving danger 
to those using the streets, foot walks, or bridges, which they are 
bound by ordinary care and caution, to observe, and to provide against 
Injury to themselves. But it is not necessary in this inquiry to deter- 
mine the question of negligence on the part .of the defendant. 

It is strenuously insisted that the defendant was a mere tres- 
passer, and tl>at the hole in the sidewalk was a nuisance, for the 
reason that defendant had not obtained from the Mayor the license to 
erect the line, as required by the ordinance in evidence; and tiiat, 
therefore, the plaintiff is entitled to recover, even if she failed to exer- 
cise the ordinary care generally required in those using streets or foot 
walks of municipalities. 

Inasmuch as an ordinance had been passed allowing the defendant 
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company to construct its lines on the streets of the city, on obtaining 
license from the Mayor, and the city had information that the com- 
pany was erecting its line on said Arch street, under .the direction of 
the City Engineer and the police department, w< cannot, in this case, 
where the rights of the city are not concerned, hold the company to 
he a trespasser and their work a nuisance, merely because they had 
not previously complied with the ordinance, in securing, the license 
p/ovided for. Had defendant applied, the license, in the light of the 
tvidence, would have been granted. We think it would be harsh and 
unwarranted, therefore, under the facts proven, to hold the action of 
the company illegal to the extent of making the act of its excavation 
on the foot walk of the city, unlawful and a nuisance. 

Even in cases of nuisances, however, persons cannot recover dam- 
ages for injuries received, without showing the exercise of ordinary 
care and caution. The Pennsylvania authorities are to this effect,* and 
this is the law in Maryland, as appears from an authority cited by the 
flefendant's counsel at this argument; Owing v. Jones, 9 Md 118. In 
that case the Court of Appeals, in the conclusion of the opinion, says: 
"We are of opinion, however, that the instruction of the court actually 
given to the jury, was defective in not requiring the jury to find that 
the plaintiff could not have avoided the accident by the exercise of 
reasonable caution and care. This is essential to the right of recovery 
of the plaintiff; Irwin v. Sprigg, 6 Gill. 200." 

The above was an action on the case lirought by the appellee 
vAgainst the appellant, to recover damages for injuries received by fall- 
-ng into a vault under the footwalk of appellant, in the City of Balti- 
more,, by reason of a defective covering in the pavement. 

In Irwin v. Sprigg, 6 Gill. (Md.) 200, a case for damages for 
injury received from falling into a areaway, the defendant asked the 
court to charge, "That if the jury find from the evidence that the 
plaintiff might, by the exercise of ordinary care and caution, have 
escaped the injury for which this action is brought, and did not exer- 
cise such care and caution ^t the time when the accident occurred and 
that but for the want of such care and caution she would not have 
sustained the injury complained of, then the plaintiff is not entitled 
to recover." 

The Court of Appeals -in its revision of this case says: "This 
instructioi; was granted and no doubt can be entertained about the 
correctness of. the legal proposition ernbodied in the prayer, and 
affirmed by the court." 
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"The established doctrine now is that although the defetidant's 
misconduct may have been the primary cause of the injury complamed 
of, yet the plaintiff' cannot recover in an action* of this kind, if the 
proximate and irhmediate cau^e of the damage can. be traced to the 
want of ordinary care and caution- on his part. Under such circum- 
stances he must bear the consequences of his own recklessness or folly." 

So, the New York decisions cited to support the contention of the 
plaintiff refer to the earlier cases of Congrave v. Smith, 18 N. Y. 79, 
and Congrave v. Morgan, ibid 84. Cases of unauthorized excavations 
for private purposes in the street, from which, being in defective re- 
pair, injuries were received, in which it is held by the Court of Ap- 
l>eals that the wrongdoer, in othe absence of "any zvant of due care of 
the injured party to avoid injury, was liable to the injured party to 
avoid injury, was liable to the injured. party." It wa§ also so decided 
in Kelly v. Doody, 116 N. Y. 575, and in CHfford v. Dam, 81 N. Y. 52, 
specially relied on by the plaintiff, it is said, the plaintiff was bound 
to no special care to avoid such an accident. 

In this case, therefore, whether the defendant company in erect- 
ing the line in question was lawful or unlawful, the plaintiff was re- 
quired to use ordinary care and caution; She was bound to see what 
was plainly visible, if she had looked where she was going at the time 
of the accident, and having failed to exercise proper ordinary care, 
she must, unfortunately, suffer the consequences. 

The motion to take off the compulsory non-;Suit is overruled and 
dismissed. — York Legal Record. 



An agent of an express company, who, in good faith, delivers to 
the consignee, or upon his order, goods carried by his principal, con- 
signed C. O. D., and collects the charges thereon, is held in Staffe v. 
Cairns (Kan.) 58 L. R. A. 55, not to bp guilty of selling intoxicating 
liquors to the purchaser, though he has reason to believe, or knows, 
that the goods so consigned and delivered are intoxicating liquors. 



Members of a labor organization are held, in National Protective 
Asso. of Steam Fitters and Helpers v. Cumming (N. Y.) 58 L. R. A. 
135, not to be liable for causing the discharge of non-members by 
notifying the common employer that they will stop work unless non- 
members are discharged; and it is held that they will not -be enjoinQfl 
from so doing where they act for the good of their organization, and 
not from malice, or a desire to injure others. 
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In the Court of Common Pleas of Bucks County, No. 26, February 

Term, ipbi. 
HUSBAND AND WIFE— WIFE'S REAL ESTATE— HUS- 
BAND'S CONTRACT. 
Donnelly vs. Keller. 

Where a contract is made with the husband on his own credit for improvements 
on the property of his wife, and such improvements are charged in boolcs 
of account against the* husband, and there is nothing to show that the hus- 
band, was the wife's agent, the sep irate estate of the wife cannot be made 
liable. In such a case, e\^en- if the husband had fraudulently placed the 
title in his wife, suit against her cannbt be maintained. 

Grim & Grim^ for PlaintiflF. 
Charles F. Meyers, for Defendant. 
Opinion by Yerkes, P. J. 

. The title of the real estate upon which material was furnished and 
labor done by plaintiff is in the defendant. 

The husband made the contract and ordered the work done, in the 
absence, and so far as the evidence shows, without her concurrence. 
There was no evidence to show that Philip Keller was the agent of his 
wife. The plaintiff admits he made his- contract with t^hilip Keller, 
charged his book account against him and made out the bill to him, 
although he says he knew the real estate upon which the improvements 
were made was in the name of the wife. This is a case where it ap- 
pears jthe credit was given Mr. Keller alone, and there was no thought 
of charging Mrs. Keller until after Her husband failed to meet his con- 
tract.* The law is well settled that under such circumstances-the separ- 
ate estate of the wife cannot be made liable. 

An effort' was made to sustain the claim upon another ' ground, 
namely, that tlie title was in Mrs. Keller through fraud, that while she 
held the deed the property really belonged to Philip Keller. But this 
suit is against her to charge her with h^r husband's debt, and it does not 
make her any more liable to show that the real estate to which im- 
provements were made belongs to him. 

In such case the remedy is by recovering a judgment against the 
real owner, and theii process against the real estate. 

A judgmeiit in this suit against the wife would not necessarily 
readi the husband's property. 

We are unable to find that the learned judge who tried the case 
comiiiitted an error in entering the non-suit. 

And now to wit, Dec. 22, 1902, the mbtfon to take off the non-suit 
is overruled. — "County Court Reports." 
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/// the Orphans' Court of Lancaster County, No. s, February Term] 

ESTATE OF ANDREW BAER. 
Decedent's Estxite — Claim for Sendees — Relationship, 

Maggie Smith loved and was. in return, beloved by Andy Baer. Baer had to 
travel a long distance to see Smith. His calls were weekly, beginning on.' 
Saturday evening and ending on Monday morning. While on his visits Of 
courtship, he, at tim^s, remained longer because of sickness. When on these, 
visits, provender, sleeping apartments and medicine were furnished him" by. 
Smith, without protest or waiver. S.mith. in addition, nursed Baer when he 
was ill. and frequently gave him grub to sustain him on his return Journey. 
Smith also washed and ironed Baer's shirts, collars, cuffs, etc.. and took care 
of his holiday suit. Baer. without premonition or warning, was stricken on 
the street and carried a corpse to Smith's domicile, where Baer's body lay 
in state, two days, %nd was prepared for burial. Smith subsequently 
asked compensation for the meals eaten, clothes washed, and lunch carried 
aWay by Baer in his life time.. 

Held: First: That in Lancaster County it is not uncommon for an accepted lover 
to be glvien bed and board at the house of his betrothed. . ' 

Second: To allow such a claim It would be necessary to find a theory by wTiich a 
sweetheart vmight demand a monetary consideration for gifts and labors of 
love. 
' Third: The question raised by< Smith presents a condition, not a theory. 

Fourth: Such donations and toil are regarded as voluntary expressions of love 
and negative any contractural relation except that of matrimony, which 1» 
a nudum pactum. 

Fifth: A contrary adjudication would dtun the normal and becoming inter«'Ourse 
between the sexes. ' 

Sixth: A female's ways of showing her affection are manifold. 'Love in the 
bosom of a damsel is as uncertain as a Jury's verdict and as fickle as March 
weather. One day she indulges her lover ^th kisses and the next day ruth- 
lessly confiscates his estate. ; ' . 

Seventh": \^hile it may not be usual for a sweetheart to wash her lover's linens : 
nor provide him \^ith a basket o^ provender, periodically, yet. it offen<is no . 
provisioii of the organic law of the Isnd and is recognized by the constitu- 
tion. With a piece of pie and a cup of Jelly there may go a sentiment more 
tender than that often accompanying sealskin 9acks, Jewels,' «,nd pansy 
tloasoms. 

The i^th of Baer severed all existing re la ions with Smith. From the time his 
' • corpse was taken into her house the condition was changed. She was en- 
titled to compensation for the use of her house and services from the time 
the dead body was carried Inm it until it was carried out. 

Charles R. Kline. Esq., for Estate. 

John M. Groff, for Claimant. 

John E. Snyder, B. F. Davis and G.^Ross Eshleman, for Heirs. 

Smith, P. J., Jamiary 15, 1903. 

* * * The only other claim against the estate is tl?at of' Mag- 
gie Smith for boarding, washing, nursing; funeral expenses, etc. 

The relationship which existed between Andrew W. Baer and 
Maggie Smith in some respects Was anomalous. The evidence is con^ 
elusive that they were lovers and tiiat their intimacy, was suth as 
frequently leads, to matrimony. For fifteen months he visited her every 
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Saturday evening, remaining ait her house until Monday morning, arid 
.on several occasions, when tak^n sick, continued with her until well. 
For an accepted lover to be given bed and board at the house of his 
betrothed is not unusual, particularly when he journeys to a distant 
tqwn to see her. She was considerate and kind to hinfi, and cheerftllly 
administered to his comfort in sicknelss and h«alth. Weekly a bounfi- 
Ju! lunch was prepared by her, which, at their parting on Monday 
inoming, she gave to him. His clothing was washeci and ironed by 
her and*ready for him on his arrival every Saturday evening, and his 
holiday suit was left in her care. If he liad lived two weeks longer 
they probably would have been married. Without premonition or 
warning he. was stricken ort the street and carried to. her home ax:orpse. 
There his body was prepared for burial and lay about two days. 

For the meals eaten by him, the clothes washed for him, and the 
lunches carried away by him, Maggie Smith now asks to be paid. To 
allow this claim it is necessary to find some theory by which a sweet- 
heart may demand compensation in money for gifts and labors of love. 
There is no evidence from which any other conclusion can be drawn 
than that they were engaged- to be married, and that the gifts and 
.services were voluntary expressions of her affection. There was no 
contract relation between them other than of a matrimoniail nature. 

It would be a misfortune if the purely social, or more tender 
relations could be warped and bent into contract obligations . measur- 
able by doUar« and cents. It would stun the normal and becoming 
mtercoursc between' the sexes. If with invitations there lurked in- 
sidious biils, bonds of indemnity dr other guarantees might be neces- 
sary to lure even the susceptible man to rpn the uncertain gauntlet 
of a courtship. 

For neither pay nor love is it usual for the lady to do her young 
or ,old man's -vVashing, nor is it the custom to supply him periodically 
. >vith a tiasket of provender. Nevertheless, these seem" to have been 
sonje of this lady's way of showing her affection. With a pie and a 
cup of jelly may go a sentiment more tender and sincere' than that 
often accompanying jewels and American Beauties. He gave her ^ a 
music box. What else, li an>^hing, does not appear. He was a man 
of property. He earned from ten to twelve JioHars- a week and re- 
ceived a pension of twenty-four dollars a month. No family was de- 
pending upon him. * He gave a thousand dollars to Carrie Mosey, for 
whom both his deceased wife, and he haci an affection. If the bed, 
the board: the li!iHch,"'and the washing were not gifts, the presuinplion 
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is that he paid for them. It is improbable that this mature lover 
repudiated such bills for fifteen months, and it is probable that if, he 
had, she would have repudiated him in l^ss time. The claim is dis- 
allowed. 

The sudden death of Andrew W. Baer severed all existing rela- 
tions with Maggie Smith. From the time his corpse was taken into 
her house the condition was changed. The sentiment which stimu- 
lated matrimonial intentions' ceased. She is- entitled to the compensa- 
tion for the use of her house and her services from the time the dead 
body was carried into it until it was carried out^^ and we award to her 
for the same the sum of $50.00. — Lancaster Law Review. 



In the Court of Common Pleas of Allegheny County, No. 2 April 
Term, 1000. 

RULE TO SET ASJDE SERVICE OF SUMMONS, 

Park Bros. & Co., Limited, for use, vs. Oil City Boiler Works. 

Practice, C. P^ — Corporations — Service on officer stopping temporarily in 
county— Acts of March 22, 1817, April 8, 1881, and July 9, 1901. 

A sunuxions, in an action of assumpsit, cannot be served on a corporation of this 
state by deliveringr a copy to one of Its officers, stopping over night in tlie 
county when the corporation has its office in another- county, and no office . 
or place of business In the county in which such service was made. Lia- 
bility to suit Irt such a county is not created by the Acts of March 22^ 
1817. 6 Sm. Laws, 438. April 8, 18^, P. L. 353, or July 9, 1901. P. L. (J14. 

The whole intent of the Act of July 9, 1901, P. L. 614, is to regulate the service 
of process in suits properly brought, and it has no bearing whatever upon 
the proper place to bring such suits. 

Practice, C. P. — Setting aside* service. 

A rule to set aside an irregular service, regular on the face of the record, will 
be sustained, although a plea to the Jurisdiction is to be preferred as the 
better practice. 

Watson & McCleave, for PlaintiflF. 
Weil & Thorp, for Defendant. 
Opmion by Shafer, J., Aprir7, 1902. 

The defendant company is a manufacturing corporation of Penn- 
sylvania, having its office in Oil City, Venango county, and having no 
office or place of business in Allegheny county. . The suit was brought 
in <issumpsii to recover the price of steel sold to the defendants by the 
plaintiffs' by a written contract, the place of execution and delivery of 
which doe's not appear, but which provides for the delivery of steel 
f. o. b. Pittsburg to the defendant company. 

The summons is returned "served by delivering a copy," etc., to 
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]). J. Geary, vice-president of the defendant company. Mr. Geary was 
served while stopping over night in the city of Pittsburg, whereupon the 
defendant took cut this rule to set aside the service. 

There has been some confusion as to the courts in which corpora- 
tions may be sued, and as to the service of process upon them. The re- 
ported cases -in the Common Pleas Courts cannot be reconciled ; nor 
have we been able fully to arrive at that result, from the cases in the 
Supreme Court itself. The principal *] ground of the confusion -seems 
to arise from the failure to distinguish between Acts of Assembly au- 
thorizing suits to be brought against corporations and those w^hich regu- 
late the service, of process. The common law rule seems to have been 
that process could not be served on a corporation out of the district 
-wliere the artificial body existed ; this, no doubt, arising from the essen- 
tially local character of all, or nearly all, the corporations known to the 
common law. 

The first Act to which our attention has-been directed, -which might 
seem to extend the common law rule, is that of March 22, 181 7, 6 Sm. 
Laws, 438, which provides *'-that suits may be brought against corpora- . 
lions by their corporate name before any court or magistrate of compe- 
tent jurisdiction by Fummons, which may be served on the president, 
etc. In the case of Bailey vs. Williamsport, &c., R. R. Co., 174 Pa. 114, 
this Act was held not to mean that suits against corporations might be 
brought anywhere where its cffxers could be found from fime to time, 
but that courts having jurisdiction of like amounts and like causes of 
jiction between natural persons should have jurisdiction in actions 
against corporations. The reasoning of the ccurl in that case refers 
•particularly to corporations whose business is essentially local, w^hich 
was all that the facts of that case required ; but we see no distinction in 
the acts relied on to extend the jurisdiction, between corporations which 
are local, as a cemetery company, church or railroad, and any other 
corporations, and the reasoning of the case referred to applies to them 
with equal force. It is quite apparent that for a corporation to be car- 
ried about for purposes of service of process where any of its officers 
may travel for business, or pleasure in any part of the Commonwealth 
will certainly be very inconvenient both for the corporation and its 
officers, and no such result is to be Tightly inferred from the words of 
an Act which professes only to direct the servicfe of process. 

The Act of April 8, 1851^ P. L. 353, provides that "wheii any insur- 

*I2 Dist. R. m2. . 
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ance company or other corporation shall have an agency or transact any 
husiness in any county of the Commonwealth, it shall be lawful to bring 
ngainst it in such county," and provides for the manner of service. 
This Act was discussed in the case of Parke v. The Commonwealth 
Insur. Co., 44 Pa. 422, where it was held to apply to domestic as well as 
foreign corporations, and, further, that corporations were not liable, 
under that Act, to be sued in any county where they ever had matters 
of business treated about by an agent ; but that it applies only to cases 
where the company, in any county, habitually transacts business by an 
agency or branch. 

There are other Acts which authorize actions of trespass to" be 
brought against corporations in the county where the injury is done, or ' 
any actions where the company has property in the ccnmty, and perhaps 
others ; but with these exceptions, we know of no other Acts which 
professedly authorize the bf inging of suit against a corporation except 
in its own district. 

The plaintiff, in its argument, however, relies upon the Act of July 
i), 190T, P. L. 614, the title of which is, "An Act relating to the service 
of certain process in actions at law and the effect thereof, and providing 
who shall be made parties to certain writs." The Act provides that the 
writ of summons may be served by the sheriff in the ^county wherein.it 
is issued upon corporations and limited partnerships in certain enumer- 
ated ways, by giving a copy to the officers of the company, or leaving it 
^t their residence or place of business. It is true that in clause "f" of 
the 2nd paragraph of the ist section of that Act it is provided that if 
the corporation has no- office in actual operation in the "county where 
the cause of action arose" service may be made in such county on an]^ 
member of th€ board of threctors, as theretofore provided ; but we can- 
not see how this can mean anything different from the direction with 
which the section begins for serving the writ "in th6 county wTierein it 
is issued */' arid if it is thereby intended to provide that actions against 
corporations maj Jbe brought in counties in which they, could not have 
been theretofore, such intention must fail, because the title of the Act 
gives no notice of it. The whole intent of the Act is to regelate the 
service of process in suits properly brought, and it has no bearing 
whatever upon the proper place to bring such suits. We are, therefore, 
of opinion that, under the circumstance of this case, the plaintiff can^ 
not bring the defendant into this court and require it to defend the 
action upon the service which here appears. 

Ih the. case of Baiifi^' v. The Williamsport R. R. Co., supra, as we 
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understand the report, the judgment of the court below was the making 
absohtte of a rule to set aside the service of process, although in the 
opinion of the court it is stated that the plaintiflF obtained a rule to set 
aside the summons. This appearsito be in conflict with the case of the 
Benwood Iron Works v. Hutchinson, loi Pa. 362, where it is held that 
where the service is regular on its face, as it is in this. case, it cannot be 
set aside on extraneous evidence, but the corporation aggrieved must in 
such case plead to the jurisdiction. This would seem to be the techni- 
cally corrt- ct mode of bringing the matter before the court ; but the mode 
adopted here of reaching the same result by a more summary and 
speedy methods in analogy to that adopted to relieve a defendant of the 
effects of a' service made on him in disregard of a privilege, has been 
long recognized as a proper remedy. The service of the summons was 
set aside in Park v. The Commonwealth Insur. Co., supra, and in many 
other cases, as well as in the case of Bailey v. Williamsport R. R. Co., 
, supra, as above stated, although the Benwood case does not appear to 
have been called to the attention of the court in the latter case. We are 
of the opinion, therefore, that a rule to set aside the service of the sum- 
mons is a proper remedy for the defendant. 
The rule is, therefore,, made absolute. 



An injunction to prevent the construction of a street railway 
under an invalid ordinance . is held, in General Electric R. Co. v. 
Cliicago, I. & L. R. Co. (C. C. App. 7th C.) 58 L. R. A. 231, to be 
properly granted m favor of a railroad company, where the operation 
Cfi the street railway will interfere with access to the railroad freight 
house and track yard, thereby causing special injury, for which the 
railroad company has no adequate remAiy at law. 



A [X)licy taken by a mortgagee on his interest in omrtgaged prop- 
erty is held, in Home Ins. Co. v. Koob (^Ky.^) 58 L. R. A. 58, not to 
be within the meaning of a clause of a policy issued to the mortgagor, 
rendering the policy void *'if now or hereafter there be other insur- 
ance on any property hereby insured.'* 



Permitting insured property to become vacant and unoccupied 
for a period of twelve days, in violation of a provision of the policy, 
is held in German Ins. Co. v Russell (Kan.) 58 L. R. A. 234, to 
immediately forfeit the policy; and the fact that the property is re- 
occupied before a loss occurs is held not to revive the forfeited policy. 
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In the Court of Quarter Si^ssions of Philadelphia County. No. 4^7 
May Session, IQ02. 

DIVORCE. BIGAMY. EVIDENCE. 

Commonwealth vs. Gravinozv. 

For want of evidence of a divorce otherwise than his own testimony, a defend- 
ant, who is proved to have married within the jurisdiction while a former 
wife is living, may be found by the jury to be guilty of bigamy, and upon 
such finding will be sentenced. 

It seems that under Russian law a divorce between Jews may be deolared by a 
rabbi. 

Opinion by Beitler, J. 

The defendant was convicted in June last of bigamy. His de- 
fence was that he, being a Jew, had been divorced from his -Rus- 
sian wife by a rabbi before leaving Russia. The testimony in tht 
case was that, under Russian law, each religious denomination has 
power to marry and divorce. 

The defendant testified that the rabbi had granted a "Get," and 
that when he married here he had no wife. His actions and his 
testimony were both suspicious, and the jury, though charged to 
acquit if they believed that the defendant had been divorced by a 
Russian rabbi, convicted him. 

I have deferred sentencing the defendant to enable his counsel 
to secure evidence corroborating the defendant as to the **Get" or 
divorce granted in Russia. No such evidence has been secured. 

Since the trial I have given the matter some study. The ad- 
mirable treatise of Mr. David Werner Amram, of this bar, on tht 
Jewish Laws of Divorce clearly defines the requisites of a vali<l 
Jewish divorce. Such a divorce granted here would not, of course, 
be recognized by our law, but if the defendant was in fact divorced 
by a decree recognized by Russian law before leaving that country, 
then he ought to have been acquitted. 

Mr. Amram has kindly conducted a correspondence, the result 
of which is a letter from the United States embassy at St. Peters- 
burg, stating: "The rabbis alone pronounce divorces between 
Jews without any participation of the civil authorities. Conse- 
quently, a certificate delivered by a rabbi in Russia is the only doc- 
ument which constitutes a divorce between Jews who are Russian 
subjects." 

The letter cites the following portion of the civil code : 

"Art. 30, Chap, iii (official edition, 1887): Each race and 
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each people, including heathens, may conclude marriages in con- 
formity with the regulations of their law, or in conformity with the 
customs established, and without any participation whatever of the 
civil authorities or of Christian authorities. 

"Art. 1325, vol. XI, of the Collection of Laws (official edition 
of 1896), regulating the affairs of the Hebrew faith. The func- 
tions of rabbis are : 

"Sec. 3. The full performance of the powers given them, viz., 
to circumcise, give forenames to new-born children, celebrate mar- 
riages, pronounce divorces," etc. 

The law, as stated by the ambassador is practically the samt as 
testified to at the trial and as the court charged. 

The fact still remains that the jury disbelieved the defendant's 
statement as to the granting of a "Get" in Russia, and he has been 
unable to secure any evidence to submit to show that the jury 
erred. I shall therefore sentence the defendant to nine months in 
the county prison, to date from thi« commitment. — "County Corurt 
Reports." 



A statute giving the right to an execution for an unpaid balance 
of a judgment against a non-resident, as to whom jurisdiction is ob- 
tained only by attachment and publication, after exhausting the prop- 
erty attached, is held, in Kemper-Thomas Paper Co. v. Shyer (Term.) 
58 L. R. A. 173, to be void as in violation of the due process clause of 
I he Federal Constitution. 



The liability of an abutting owner for injury from a fall on ice on 
a sidewalk, formed from water from his drainpipe, is held, in Bro»wn 
\. White (Pa.) 58 L. R. A. 321, not to be modified by the fact that it is 
customary in the municipality to drain water from roofs and waste 
pipes across the pavement to the grutter. A note to this case collates 
the other authorities as to liability for permitting watef to accumulate 
and freeze on the sidewalk to the injury of travelers. 



An injunction to prevent a baseball player from violating his con- 
tract to serve a certain organization, for ti stipulated time, during which 
he is not to play for any other club, is held to be allowable, in Phila- 
delphia Ball "Club V. Lajoie (Pa.) 58 L. R. A. 227, where he is an 
expert player, and is an -attractive drawing card for the public because 
fff his great reputation for ability in the position which he fills. 
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fn'the Court of Common Fleas of Lackazcantta County. No. 2 March 
Term, ipoj. 

SUR DEMURRERS TO PLAINTIFFS BILL. 

David Spruks vs. Osuald Jones, et al. 

The general proposition that where several defendants are Joined, and several 
' distinct and independent matters are cnargred in the bill, it is bad for mul- 
tifariousness, should be understood and applied in harmony with another 
equally important rul6, that all persons, materially interested in the subject- 
matter of the suit, must be made parties. 

To be ground for demurrer the several subjects of the suit must be perfectly 
distinct and unconnected. 

Where the general fright claim covers the whole series of transactions the' suit 
will lie and it would be the policy of equity to maintafin the bill in order to 
prevent multiplicity of suits. 

It is no objection to the bill that the reliet sought would vary as b^etween «the 
different defendants if the case as charged should be made out. 

George D. Taylor, for PlaintiflF. 

Watson, Diehl & Kemmerer, for Defendant. 

Opinion by Newcoiiib, A. L. J. 

April 6, 1903. 

The main ground for demurrer in this case is that the bill is mul-* 
lifarious. The contentibn is that it charges several distinct find un- 
connected matters involving (i) independent defences, and 2) diflFer- 
ent decrees. 

The questions so' raised are not free from difficulty, but on the 
contrary are somewhat perplexing. 

The defendants rely upon the general proposition that where sev- 
eral defendants are joined, dnd several distinct and independent mat- 
ters are charged in a bill it is bad for multifariousness. That is a rule 
of equity pleading broadly stated. But it. must be' understood and ap- 
plied in harmony with another equally important rule, that all persons 
materially imerested in the subject matter of the suit must be made 
parties. An examination of the cases on the subject to which we have 
been able to ttim, results jn the conclusion so well stated by Chancellor 
Kent in Brinkerhoft, et al. vs. Brown, et al., 6 Johns. Ch. R. 139. After 
reviewing several leading cases on the point, the learned Chancellor 
there says: "The principle to be deduced from those cases is, that a 
bill against several persons must relate to matters of the same nature 
and having' a connection with each other, and in which all the defend- 
ants are more or less concerned, though their rights in respect to the 
general subject of the case may be distinct." 



86 LACKAWANNA JURIST. 

In the case before us the averments of the bill show a series of 
transactions so connected as to result in the injury complained of. The 
defendants were not all directly connected with all the elements of the 
series, but that is not necessary under the principle referred to. To be 
ground of demurrer the several subjects of the suit must be perfectly 
distinct and unconnected. Where, as in this case, the gjeneral right 
claimed covers the whole series of transactions, the suit will lie and it 
would be the policy of equity to maintain the bill in order to prevent 
a multiplicity of suits. It is no objection to the bill that the relief 
sought would vary as' between the different defendants if the case as 
charged should be made out. Granting that, still tlie decree as 'to 
each defendant will be adapted and made to cqAform to the proof. 

The demurrers are all overruled, with leave to the defendants to 
answer within thirty days from this date. 



An action to enforce liability of stockholders of a dissolved cor- 
|X)ration is held, in Blair z\ Newbegin (Ohio) 58 L. R, A. 644, to be 
maintainable in another state by a judgment creditor of the corporation, 
without making the corporation a party. 



A husband and wife having their matrimonial domicile in the state, 
and the domicile of the wife being also there, it is held, in Kempson z\ 
Kempson (N. J. Err. & App.) 58 L. R. A. 484,^that the court of chan- 
cery, on a bill filed by the wife, has jurisdiction to- enjoin the husband 
from prosecuting a suit for divorce in another state, the jurisdiction of 
which he had invoked on a false and fraudulent allegation of his resi- 
dence in that state. 



Damages for mental suffering are held,, in Kline v. Kline (Ind.) 
58 L. R. A. 397, to be properly included in the compensation awarded 
to one upon whom an assault is committed by coercing him into aban- 
doning a housie by threats of shooting him with a gun which the assail- 
ant pointed at him. 



The illegitimate child of a woman who dies before her brother is 
held, in Moore v. Moore (Mo.) 58 L. R. A. 451, to be capable of in- 
heriting Jier share of the brother's estate, under a statute making bas- 
tards capable of inheriting, on the part of their mother, in like manner 
as if they had been lawfully begotten of her. 
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In the Court of Common Pleas of Lancaster County. 
INJUNCTION AGAINST CROWING GAME-COCKS. 
Htllcgas vs. Reinhart. 

In the ^ceretoe of ht« prescriptive right a game cock cannot . be enjoined by a 
preliminary injunction, in Liancaster County. 

Equity is without Jurisdiction when it is invoked to restrain a rooster from crow- 
ing. 

The prerogatives of a chanticleer are beyond the reach of any common law doc- 
trine or legislative enactment. They are founded upon principles that ante- 
date hotels and were honored for centuries ere the commercial traveler or 
ubiquitous drummer ever monopolized a tavern or usun>ed a passenger car. 

The right to crow is an inalienable right and must not be abridged nor suppressed, 
because it is eventual and not perpetual.. 

Dictum: A, chancellor might be moved did the rooster crow continuously. 

An injunction will not be allowed at the instance of a hotel keeper to stop the 
crowing of game cocks in the early morning on adjoining premises, no direct 
damages being proven. 

W. T. Brown for Plaintitf. 
John A. Nauman fer Defendant. 
Opinion by Landis. Jan. 17, 1903. 

In this case the plaintiff on October i, 1902, filed the following 
bill of complaint and obtained thereon a preliminary injunction, which 
the defendant now seeks to dissolve. This bill reads as follo>ys : 

"Your orator complains and says : 

1. That he is the lessee of the Hotel Columbia, at i<os. 309 and 
311 Locust Street, in the Borough of Columbia, in the County of Lan- 
caster, State of Pennsylvania, for a term of years, said lease expiring 
April I, 1967; that he is under a written iease to pay a heavy rental to 
the owners of the said real estate and is under a great expense to keep 
and maintain the said hotel as a first class and suitable place for travel- 
ers and sojourners; that he has been conducting the said demised 
premises as a hotel for some time past for permanent and transient 
guests who use and occupy sleeping rooms in the hotel building ex- 
tending from Locust Street to Alley H in said Borough of Columbia. 

2. That Peter Reinhart, the defendant, is the owner of a number 
of game cocks and other chickens, and he keeps them confined on the 
lot of gronud. No. 307 Locust Street in said Borough of Columbia, the 
rear of which said lot where the said game cocks and other chickens are 
confined,* adjoins the lot on' which said Hotel Columbia is located on 
the south and is. within twenty (20) feet Of some of the sleeping rooms 
in said hotel, and all the sleeping rooms except those in the front part 



88 LACKAWANNA JURIST. 

of the hotel building have windqws therein facing the lot where the said 
game cocks and chickens are kept. 

3» That during the night time, when your orator's guests are sleep- 
ing, they ai:e constantly awakened by the crowing of the game cocks and 
other ^chickens, whose crowing causes loud,' shrill, annoying and disturb- 
. ing noise and noises occurring at irregular but close intervals every night 
from about one o'clock A. M. until five o'clock A. M. ; that many of your 
orator's guests have complained to him of their slumber being disturbed 
and their peace of mind and rest annoyed by unusual and disturbing 
noise and noises from the crowing of the game cocks and other chickens 
on defendant's premises; that some of his guests told your orator they 
would not stop again at ^ the hotel so long as these game cocks and 
chickens were permitted to annoy and disturb their sleep ; that these 
. unusual noises disturb the comfort of your orator's family and house- 
hold,, and occasion great annoyance to him in his business by reason- 
of the numerous complaints on the part of his guests, and threaten -loss 
in hi$ business -for which^he has no adequate remedy at law. 

4. That your orator has repeatedly requested the defendant, to 
remove his game cocks and chickens 'from the lot >rfiere they are con- 
fined to some other place where his hotel guests would not be aimoyed 
and disturbed, but the defendant refused to accede to the request of 
your orator. 

Ypur orator therefore prays: 

\First. /fhat the said defendant, his agents and employees be re- 
strained and enjoined preliminarily in the first instance and afterwaitds* 
|>erpetually from keeping game chickens and game cocks in his ^d lot. 

Second. That the court order and decree that defendant maintains* 
a nuisan<^e, if the keeping of the game cocks and chickens and their 
•crowing at night causes ^disturbing atid unusual noises amounting in 
law to a nuisance. 

. Third. That your- Honorable Court will grant tb th^ plaintiff such" 
oth^r relief as it may deem fit and proper in the premises. 
' Fourth. General relief." 

To this bill of complaint the- defendant on November 12, 1902, 
filed the following answer, viz.;, 

*'Thc defendant, now and at all times hereafter, saving and re- 
serving to himself all the benefit and advantage* of exception which 
can be had or taken to the many errors and uncertainties and other im- 
perfections in the bill of complaint contained, for answer hereunto or 
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unto SO much or such parts thereof as this defendant is advised is or 
are material or necessary for him to make answer unto, ansvv^'*"^^' 
j^ays: 

1. He neither admits nor denies the allegations of paragraph one 
of the plaintiff's bill, but requires proof of the same. 

2. In answer to paragraph two of the plaintiff's bill, he admits 
that he -is the owner of some game cocks and other chickens, and that 
he keeps two or three gante cocks and some other chickens, confined on 
the lot of ground No. 307 Locust street in the borough of Columbia, 
and denies the rest of the allegations contained in said paragraph two. 

3. He denies the allegations of paragraph three of plaintiff's bill. 

4. He denies the allegations of paragraph four of plaintiff's bill. 
And defendant avers that for years he has been engaged in breeding 

ji^ame chickens, and that said breeding of game chickens is a legitimate- 
business, and that for some time prior to the occupancy of the Hotel 
Columbia by the said plaintiff, defendant bred and raised game 
chickens on the premises No. 307 Locust street, in the borough of 
•Columbia, which defendant believes he has a perfect right to do. 

Wherefore defendant prays that the* said bill may be dismissed, 
the preliminary injunction granted in this case be dissolved; and that 
ho may be dismissed hence with his reasonable costs and charjs^es m 
this behalf most wrongfully sustained." 

Findings of fact.— The plaintiff in this bill is the proprietor of a" 
hotel property in the borough of Columbia, which fronts on I-ocust 
i>treet, and extends in depth to alley H. He first occupied it on June 
ist last, and his term is five .years, with the privilege of three years ad- 
ditional The defendant is the occupant of eertaui premises, owned by 
his. wife, which front on Third street,, and run back to the said hotel 
property, aad a part of Mrs. Reinhan'^ land also runs parallel there- 
with. Upon the defendant's property, and within a distance of about 
fourteen feet from th(^ plaintiff's building there, were constructed* five 
wire pens, in which chickens 'were kept, arid also a board stable for 
them to sleep in at night. These the defendant has maintained in. the 
same use ever since he lived upon the property, which has been a 
lx*riod of about three years. Some of these chickens were game cocks, 
and during the time intervening between June i, 1902, and the filing of 
this bill, he had for most of the summer two game roosters, sometimes, 
however, three, but at the time of this hearing only one. These were 
not common barnyard or, as was designated in the testimouy, "dung- 



90. Lackawanna jurist 

for ordinary use and' enjoyment must be shown, before the act com- 
hiir' roosters. Their tones were not of the ordinary sound, but fell 
upon the ear with a shriller and more aristocratic note.. 

The plaintiff's back building faces Reinhart*$ yard, and it was al- 
lejfed in the bill, and proven on the hearing, that, at times, these game 
cocks, crowing from one to five o'clock in the morning, "caused 
loud, shrill, annoying and disturbing noises,' whereby the guests of 
the plaintiff in the rear portion of the back building were disturbed in 
their peaceful slumbers, and consequently complaints were made by 
them to the plaintiff. Not all of those who occupied roooms in the 
back building were thus annoyed, and most of them admitted that, after 
they became accustomed to it, they ceased to be troubled tliereby. In 
fact, k well-known gentleman, who occupied one of these rooms for a 
period of thirteen months, testified that his sleeep was, from this cause, 
never interfered with ; but he no doubt slept the sleep of the just, and, 
therefore, knew no wakenings. 

It was shown that there were other roosters kept in the immediate 
neighborhooed, Mr. Gable having one within ten feet of Reinhart's 
preimses, and in fact, most all the neighbors have chickens of some 
kind. The witnesses did not at all times see these pajrticular roosters 
crow, but most of them bad no doubt as to the source from whence the 
obnoxious noises came, for they, as they state, had heard them "flop 
their wings," and one has positively declared that he knew their voices.- 

In the yard of the plaintiff were placed electric lights, and these 
lights threw their rays around the coops. This, with the banging of 
shutters late at night, and other loud noises, was said by the defendant 
to haye awakened the roosters from their sleep, and, when thus 
aroused, they, were beyond control, and hence their vociferous clamor. 

There was no evidence produced that the plaintiff has ever suffered 
any damage from this particular cause; but the complaints that have 
been tfiade to him lead him to fear that such may be the result, and he 
has, therefore, taken time by the forelock. He therefore requested 
the defendant to remove the fowls from his premises, but the defendant 
has refused to accede to this demand, and, because of this, the plaintiff 
now seeks this method of relief. 

Conclusions of Law. — The general rule of law is, that one may not 
use his property so a*s to do injury to another; but this is subject to 
the qualification that he may use k in the ordinary waty and for such 
purposes as it 'is commonly used in the community in which the prop-, 
erty is located. We do not mean. to say that great "concord of ^weet 
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joiinds," even though caused by roosters, may not, at. certain times • 
and in certain places, prove, in the aggr^ate, a nuisance; but we are 
taught that the law does not meddle with a reasonable use of propertyi 
It is only when the use is unreasonable, in view of the rights of others, 
that it gives a remedy. Yet, while every person may. use his premise^ 
according to the dictates of his own taste, witlrout reference to the 
taste or necessity even of his neighbor, so long as such use is lawful, 
when fie steps outside his legal rights and does that which is injurious to , 
others, his acts create an actionable nuisance. Wood on Nuisances, 
sec. 498, p. 58^. The law only deals with real, substantial injuries and 
such as arise" from a wrongful use of property, and will not lend its aid 
tc check one engaged in a lawful pursuit, simply because his neighbor- 
is annoyed, or even damaged, thereby ; unless the use complained of is 
lx)th in violation of ihat neighbor's right and unreasonable. Ibid,, 
sec. 497, p. 578. The criterion of liability for a supposed private nuis- 
ance, affecting the bodily comfort of the plaintiff, is whether the incon- 
venience should be considered as more than one of mere delicacy or 
fastidiousness, or an inconvenience materially interferring with the or- 
dinary comfort of human existence — not merely according to elegant* 
or dainty modes and 4iabits of living, but according to the plain and 
simple modes which are incident to the life of the masses of our people. 
I'enningten rs, Klein, 6 W. N. C, 281. Every noise is not a nuisance, 
nor, when produced in the exercise of a lawful occupation, should the 
strong arm of a chancellor be extended to suppress it. Therefore, it 
was held that the operation of. a manufactory, by day and night, in a 
city, flHiich necessarily caused some noise and vibration in the neighbor- 
ing private residences, would not be restrained by injunction where 
the evidence was not such as to satisfy a chancellor that the noise con- 
stituted a substantial and unjustifiable nuisance to the complainant. 
McCaffrey's Appeal, 105 Pa., 253: Ev^ns vs. Fertilizing Company, 
160 Pa., 209, and the many cases therein cited; Wahl vs. Cemetery As- 
sociation. 197 Pa., 197. That a thing may possibly work injury to 
i-omebody, is no ground for injunction. If the injury be doubtful, 
eventual or contingent, equity will not interfere by injunction. Irrepar- 
able injury is the foundation for intervention by injunction; not irrep- 
arable, because so small that it may not be estimated, but because like- 
ly to be so grea^ as to be incapable of compensation in damages. There 
must be injury and damage both to justify injunction. Rhodes vs. 
Dunbar, 57 Pa., 274. **To make out a case of special injury to prop- 
erty from a nuisance, * ■'■ '^ something materially affecting it<l capacity 
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[)lained of will be enjoined ; something demonstrable in some way, not 
a speculative, fanciful -in jury to those occupying it." Sparhawk vs. 
The Union Passenger Ry. Co., 54 Pa., 401. 

There are numberless noises and inconveniences which are not 
conducive to perfect rest, but all these are the music of the night, 
'and while silently bearing with them, we must at times close our win- 
dows and keep out or deaden the disturbing sounds, if we would hape 
for partial quietude. As, therefore, in this case there are no damages 
proven which work irreparable or, in fact, any direct injury at the pres- 
ent time, and because the alleged complaint is rather eventual or con- 
tingent instead of an actual existing nuisance, we are of the opinion 
that it is not such a case in which a court of equity should interpose, 
and, therefore, that the preliminary injunction granted should be dis- 
solved. 

Preliminary injunction dissolved. — ^Lancaster Law Review. 



- To excuse the breach of a promise of marriage on the ground of 
illness, it is held, in Smith zk Compton (N. J. Err. & App.) 58 L. R. 
A. 480, that there must be Such a disease or complication of diseases 
as renders the making of the marriage contract, and the consummation 
of the marriage by marital intercourse^ impossible. 



. A final. money decree for alimony is held, in State v. Cook (Ohio) 
58 L. R. A. 625, not to be a debt within the purview of the constitu- 
tional inhibition against imprisohment for delit. 



An act provding for the appointment of a chief examiner, who, 
with the approval of the governor, shall appoint six district examiners, 
to any one of whom a person desiring' to. act as steam engineer shall 
make apyplication for a license, and making such examiner the exclusive 
judge as to whether the applicant is trust worthy and comf)etent, but 
exempting from examination any persoh who has been employed contin- 
uously as a steam engineer in the state for a period of three years next 
prior to the passage of the act, is held, in Harmon v. State ex rel. Gard 
(Ohio) 58' L. R. A. 618, to be unconstitutional. 



In case of the death of two persons in a common calamity it is held, 
in United Stajtes Casualty Co. v. Kacer <Mo.) 58 L. R. A. 436, that 
rhfere is no presumption of survivorship. 
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In the Court of Quarter Sessions of Lackawanna County^ No. 
igy February Sessions, igoj, 

RULE FOR NEW TRIAL, 

Commonwealth vs, , Edward Martin, 

A verdict of "not gruilty," in a criminal case, cannot be reviewed except where 
it is procured by fraudulent and corrupt practice on the part of the de- 
fendant. 

A, a landlord, caused B, a constable, to distrain' the soods of C, a tenant. After 
the goods were distrained, C removed them to a house in the immediate 
neighborhood. No effort was made to retake or appraise the goods, nor, 
even, was there a demand made for them. 

A caused C to be arrested for stealing tho goods. -The indictment laid fhe. prop- 
erty in B. 

At the trial the Court gave binding instructions to acquit upon the ground that, 
at most^ the case was "pound breach." 

While no new trial could be- awarded, yet a rule was granted to allow private 
counsel, for the prosecutrix, to discuss "the question involved before the . 
Court, in banc so that the law may be established." , 

Query:. Whether the Court's Judgment could be reviewed and the law estab- 
lished on the point at stake by the Appellate Courts, is, to say the least, 
doubtful. 

Surely the local Court could not establish the law beyond the limits of its own 

jurisdiction. 
Aft a general proposition, the elcistence of felonious intent is' a question fot thA 

jury to determine; but a jury canr.pt be permitted to supply the intent and 

couple it with an Act that was not unlawful per se in order to make out a 

felony. 

When the tenant's title of possession is not entirely divested,, by the distress, the 
goods are his and in his lawful possession subject to the landlord's lien and 
right to bring them to sale. 

The .special property of a constable in goods distrained Is sufficient ownership to 
support an indictment. 

An iodlctment will not lie for larceny when the goods are. not actually taken, 
beyond the knowledge or reach of the constable and the lessor. If 'the con- 
stable had made an effort to retake or appraise them and so to bring theta 
to sale, and had been effectually prevented by the tenant, a prosecution 
could be maintain^. 

Whil* at common law indictments have been sustained for pound breach, yet 
such indictments were not for larceny. 

Also at common law it was submitted that pound breach was an injury and 
insult to Pijiblic justice and. as such, was indictable. It is doubtful whether 
. even such indictment, would lie in thi^ state. 

The lower Courts have, on two occasions, held that' 4 landlord's warrant was not a 
legal process within the meaning of the statute against the obslructlon ah4 
. resistance of legal process. 

The reaso>i why larceny may be committed of chattels under levy of a sheriff or 
constable upon execution or attachment process and the property laid in the 
officer is because he becomes liable for the value of the goods, which can- 
not be said in the case of a distress, at least, until after appraisement. 

The general criterion by which to distinguish the cases where a man may be in- 
dicted for stealing his own property while under levy, is not the mere fact 
that there is some special sanctity in the custodia legis. so that any intru- 
sion upon the officer's possession will, be visited with the pains and penalties 
of felony; but the existence of an intent, either actual or imputed, to cJjar^e 
some other person with the value of the property. 

A person may be 'guilty of larceny in stealing his own property when done with 
an intent to charge another with the value of it. 

While, larceny Is the -fraudulent and felonious taking and carrying awrfy the per- 
sonal goods of another, yet In-mahy cases a very slight moving of the goodsi 
amounts to a carrying away within the meaning of the law. fis where a 
thief is det?ct?i ere he gets a horstfout of a field or where he steals a piece • 
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of lewelry from a trunk and lays It on the floor and is surprised before he 
can carry it away, etc., etc. 

VosbuFg & Dawson, of Counsel for Commonwealth, and \V. R. 
Lewis, District Attorney. 

W. W. Baylor, Esq., for Defendant. 
Opinion by Newcomb, A. L. J. 

The application for a new trial in this case was made by the 
Commpnwealth and is therefore quite unusual. The defendant 
was indicted for larceny and acquitted by the verdict of the jury. 
It is a familiar rule of the criminal law that a verdict of not guilty 
cannot be reviewed except in one instance^viz. : where it is procured 
by frauduleitt and corrupt practices on the part of the defendant. 
No such thing is alleged in this case. We directed the jury to 
render the verdict because we were of the opinion that the case 
made out by the Commonwealth did not constitute the offense of 
larceny. We cannot award a new trial, but granted the rule as the- 
private counsel for the prosecutrix believed we were in error, and, 
therefore, desired opportunity to discuss "the question involved be- 
fore the Court in banc so that the law may be established" We 
cannot establish the law beyond the limits of this Court ; whether 
our judgment can be reviewed and the llaw established on the point . 
at stake by the Appellate Courts is, to say the least, doubtful. 

The case wa? this: The defendant was Mrs. Price's tenant 
and in arrears for rent. She gave a warant of distress to Morgan, 
a constable- who distrained the tenant's household furniture and 
left it impounded on the demised premises, a dwelling house ofi 
Brick avenue, this city. In the evening, the day before the con 
stable returned to appraise the goods, the defendant removed to 
the house of one McCann in the immediate neighborhood, that is in 
the, same' block, on that street. Mrs. Price knew where the goods 
were taken. She saw the tenant remove them from one house to 
the other. Neither she nor the constable made any effort what- 
ever to retake or appraise the goods, nor even a demand for them ; 
but on the following morning, Mrs. Price caused the defendant tc 
be arrested for stealing them. The indictment laid the property in 
Morgan. We gave' binding instructions to acquit upon the ground 
that at most the case was pound breach. There was nothing to 
show that the constable might not have proceeded to appraise, ad- 
vertise and sell the goods and thus realize all the interest that 
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either he or the lessor had in the property. The lessor had the 
clear legal right by herself and her bailiff to follow and retake the 
goods. Co. Litt. 47, b ; I Roll. Abr. 674; E. 12 Mod. 661 ; Woglam 
vs. Coperthwaite, 2 Dall. 68. 

The learned counsel for the prosecutrix seems to take the posi- 
tion that every pound breach is indictable as larceny, and that it is 
always for the jury upon proof of the mere removal of the chattels 
from one place to another to say whether there was a felonious in 
tent. Generally speaking the existence of such intent is for the 
jury. But a jury cannot be permitted to supply the intent and 
couple it with an act that was not unlawful per se in order to make 
out a felony. Neither the tenant's title nor possession had been 
entirely divested by the distress. The goods were his and in his 
lawful possession subject to the landlord's lien and right to bring 
them to sale. Grant that the constable had sufficient special prop- 
erty in the goods to support the indictment in respect to the owner- 
ship, what is there in the facts to show any deprivation of his prop- 
erty resulting from the removal from one house to the other? 01 
that the removal was calculated to deprive him of his property.'' 
Can it be seriously contended that the tenant who moves his prop- 
erty from one house into another across the street may be con- 
victed of larceny merely becaaise the goods had been distrained? 

Counsel relies upon a statement in the text of Jackson and Gross 
on Landlord and Tenant, page 207, that pound breach is indictable 
at Common Law. An examination of the authorities referrd ,tc,. 
however, shows that while in some instances such indictments hav: 
been sustained, they were not for lar<;eny. Sir William Russell 
in treating of the offenses indictable as obstructions to legal process 
says, *Tt' has been doubted whether even a pound breach, which 
has been considered as a greater offense at common law than a res- 
cue, is an indictable offense unaccompanied by a breach of the 
peace. But on the other hand, it has been submitted that, as a 
pound breach is an injury and insult to public justice, it is indict- 
able as such at common lawi" i Russell on Crimes, 9 Ed. 572. It 
is doubtful whether even such indictment would lie in this state 
It has twice been held by the lower Courts that a landlord's war 
rant is not legal process within the meaning of our statute against 
the obstruction and resistance of legal process. Com'th vs. Leech, 
. 27 P. L. J. 233 ; Com;th vs Nichols, 4 D. R. 318. 

The reason why larceny may be committed of chattels under 
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levy of a sheriff or constable upon execution or attachment process 
and the property laid in the officer, is because be becomes liable for 
the value of the goods; which, cannot be said in the ca^j of a dis- 
tress, at least until after an appraisement. We rlc not mean to say 
that the indictment would not lie in this case if the goods had. been 
actually taken beyond the knowledge or reach of Li e constable and 
the lessor; of if the constable had made an eff o.. to r.etake or ap- 
. praise them and so to bring them to sale, and had been elTect'ually 
prevented by the tenant. 

In Com'th vs. Shertzner the defendant was con vioted of larceny 
and the Court of. Lancaster County refused a new trial. No opin- 
ion* was filed, so we get very little light from that case. But .the 
facts seeni to have been that the sheriff had distrained the defend- 
ant's goods for rent. He removed, taking, the goods \vith him, and 
would not allow the sheriff- to see them when bo went to appraise 
them. 3 Lacka. Legal News, 8. The report even as to tho facts 
is very meager, but the distinction between that and the case before 
us is quite substantial. 

The general criterion by which to distinguish. the cases where 
a man may be indicted for stealing his own property wljile under 
levy, is not the mere fact that there is some special sanctity in the 
custodia legis, so that any intrusion upon the officer^s possession 
will be visited with the pains and penalties of felony ; but the exist- 
ence of an intent, either actual or imputed, to charge some other 
^ person with the value of the property. i Hawkins Ch. 33, sec. 30 ; 
2 East. Cn L. 558, sec. 7; Palmer vs. People, 11 Wend. 165. The 
last case furnishes a good illustration of the principle. Jennings, a 
constable, had an execution against Palmer. He levied on several 
bunches of shingles, notified. Palmer of the levy and left the shin- 
gles at the place where the levy was made. , Palmer afterwards 
sold the shingles, charged the officer with having taken rlieui away, 
and sued him for their value. Upon proof of those facts Palmer was 
convicted of larceny and. the conviction sustained by the Supreme 
Court of New York state. "There is no doubt," said the CcutI by 
Chief Justice Savage, "a man may be guilty of larceny in stealing 
his own property when done with an intent to charge another per- 
son with the value of it." 

So one may be convicted of stealing his own goods where he 
takes them from his bailee or messenger. If A bail goods to B, and 
afterwards animo furandi takes them f rom B with intent to charge 
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him with the value of them, it is felony. 2 Russell Cr. L. 283. 
Other cases might be cited if necessary to illustrate the point. It 
is to be noted that in all the cases bearing upon the question the 
officer, bailee or other person having the special property in the 
goods, suffers the loss of his property to whatever extent his intci- 
est goes. Larceny is the fraudulent and felonious taking and car- 
rying away the personal goods of another. To be -sure in many 
cases a very slight moving of the goods amounts to a carrying away 
within the meaning of the law, but that is where the situation Is 
such that the defendant cannot lay his hands on the property in the 
slightest degree^ without committing a trespass, as, for mstance, 
where a'thief has taken a horse in the owner's field but is detected 
before he .can get him out ; or intending to steal a piece of jewelry, 
takes it from a trunk and laying it on the floor, is surprised before 
he can carry it away, etc., etc' 

In the case before us the only interest that the constable had in 
the chattels was the right to appraise, advertise and sell them. He 
never attempted to exercise that right. We held at the trial ana 
still hold that the mere removal of the goods by the owner from 
one house to another in the immediate neighborhood, with the 
knowledge of the distrainor, was not a trespass as against any inter- 
est that the bailiff had so as to make the owner guilty of larceny. 

The rule for a new trial is discharged. 

April 6, 1903. 



In the Com t of Common Picas of Lackaivanna County No go8 Sep- 
tember Term igo2. 

CERTIORAL 

M. F, Gihoy vs. the Bostock Sho%v Co. 

jQdgrment will be revised. First: When the writ does not show the location of 

the alderman's office. 
Second: When the writ was not served as required by the Act of 1001. 
Third: When there was no summons issued after the return of an attachment. 

W. W. & K., for Plaintiff. . 
Gilroy & Duffy, for Defendant. 
.Opinion by Newcomb, A. L. J. 
April. 6, 1902. 
The except io;is in this case covered every j^tep in the proceed- 



98 LAGKA\VANNA JURIST. 

ings. Several of them called attention to defects Which were fatal 
to the judgment unless cured by the fact that upon the face of the 
constable's return tlie defendant procured the release of the goods 
from the attachment by giving thip constable a bond. Upon exam- 
ination of the record it appears that the paper so described was at- 
tached as part of the alderman's return to the certiorari, and that it 
is not a bond within the meaning of the Act of 1842. It is not a 
bond in form nor substance, nor does it appear that the defendants 
were, in any manner, connected with it. Therefore, they cannot be 
held to have waived any defects 6f procedure and subjected them- 
selves to the jurisdiction of the alderman by giving a forthcoming 
bond. 

The fourth, fifth and seventh exceptions attack the record for 
the following reasons : 

First— The writ does not show the location of the alderman's 
office. 

Second — ^I'hat the writ was not served in the manner rc»]|nired 
by the Act of 1901. 

Third — ^That there was no summons issued af'.er the return of 
the attachment. 

These exceptions are well taken,* and as they ar? decisive \\c do 
not pass upon the others. The exceptions noted are sustained and 
the judgment reversed. 



A statute exempting to married men or heads of families their 
earnings for personal services rendered wthin sixty days next preceding 
the levy of execution, by garnishment or otherwise being reasonable, and 
directed to the remedy, arid not the right, is held, in Kirkman v. Bird 
(Utah) 58 L. R. A. 669, not to be an unconstitutional impairment of the 
obligation of contracts entered into prior to its passage. 



A contract between a wife and her solicitor, providing that, for his 
services in prociimg an allowance of alimony and enforcing its payment, 
he shall receive a share of the alimony recovered, is held, in Lynde v, 
Lynde (N. J. Err. & App.) 58 L. R. A. 471, to be void, not only because 
of a claim for alirii(my is incapable of assignment, but also because the 
contract is in contravention of public policy.^ 
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In the Orphans Court of Lackawanna Connty^No, 447 Series C, 

SUR EXCEPTIONS TO REPORT OF A UDITING 
COMMITTEE. 

In Re, Est. of Thomas Young y deceased. 

Commission of admlnistlratxix should be based upon the services rendered. 

Commission bein& intended as a compensation for time, trouble and responsi- 
bility, should be graduated by these objects without a strict regard to the 
amount received or disbursed. 

Compensation may be arrived at, as a matter of convenience, by the way of a 
percentage on the amount of receipts and disbursements. 

"Compensation, however, is the rule, and when the executor has had to encounter 
extraordinary difficulties and responsibilities, he is entitled to compensfitlon 
accordingly." 

"Commissions are given as a compensation for labor and rf spdnsibility ; it is not 
a que^UioTi of t>ercentage." 

H. C. Reynolds, Esq., for ExceptaUv. 
W. W. Lathrope, Esq., for contra. 
Opinion by Sando, P. J. 
April 20, 1903, 

The only matter in controversy is the amount of commission 
• claimed by* the administratrix, she claiming 5% on the sum of 
$8,891.46,. or $444.57. This commission is objected to by the ex- 
ceptant, for whom it is contended that the amount is too high for 
the services performed. 

Commission being intended as a compensation for time, trouble 
and responsibility, should be graduated by th'ese objects, without 
a "strict regard to the amount received or disbursed. Compensa- 
tion may be arrived at, as a ^natter of convenience, by the way of a 
percentage on the'atnount of receipts and disbursements. How 
miich has the administratrix earned? When the court has fairly 
responded to this interrogatory, it has discharged its whole duty 
in the premises. It, therefore, comes to nothing to say, the per- 
centage is large or small as compared with the estate, if the admin- 
istratrix has receive4 neither less or more than what her services 
are worth. This is in effect but a re-statement of the doctrine of 
Harland's Appeal, S. Rawle, 323. 

So it is said in McCausland's Appeal, 2 Wr. 4§6: "Commis- 
sions are given as. a compensation for labor and responsibility." 

"Compensation, however, is the rule, and when the executor 
has had to encounter extraordinary difficulties and responsibtjity, 
he is entitled to compensation accordingly." 

Cilpin's Estate, 138 Pa. 144. 
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"Commissions are given as a compensation for labor and re- 
sponsibility; it is not a question of percentage." 

Fiscus's Estate, 13 Pa. Sup. Ct. 615. 

This is the general idea running through all -the cases and it is 
aeedless to enumerate them. While a percentage is unifcrrmly 
mentioned and used becaruse of its convenience, yet, it is compensa- 
tion, nothing more or less, that is steadily kept in view. . To adopt 
the same rate in all cases, could frequently produce overcharge. 

To determine the amount of compensation to which the present 
SkTCouritant is entitled, it becomes necessary to inquire into tlK* 
nature of her duties and the extent of her services. 

A brief review will be sufficient for the present purpose. The 
analysis of the account shows sixteen items amounting to $6,437.70. 
Add to these items $59.95 for personal property set aside and we 
have $6,497.65, which was practically cash in hand. Other items, 
ten in number,- for money paid to the administratrix due on bond 
and mortgage, and interested amounted to $2,058.67. There was 
no suit or action by the estate against any one and there was no 
suit against the estate by any person. The indebtedness of the 
estate was but a trifle. Outside of the items of $444.57 for com- 
mission, $125 for counsel fee, $300 to the widow, $166.50 funeral 
expenses, medical attendance and nursing expenses and other neces- 
sary expenses of administeration, the estate' was indebted- about 
$40.00. The attorney for the estate did all the business in connec- 
tion with it. There were no complications. 

Th^e administratrix admits that she collected no money what- 
ever; that she did not go to see any person or persons who owed 
money to the estate ; that she did not write to any of them ; that all 
the business was done by the attorney and that the only collection 
she made was the item of $304.42 paid by Gonsaules. 

It is contended that the exceptant through his counsel made a 
distinct demand for personal property in kind and that the demand 
was ignored ; the property in her hands being securities of unques- 
tioned value. The attorney for the estate admits that there was 
some taljc of turning over to the exceptant personal property m 
kind, but that there was no such written offer. 

In the estate at bar there was no controversy of such a kind or 
character, as to make the duties of the administratrix either labori- 
ous or complicated. 
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The olaini of a commission of 5%, we think, was not justified 
"by the active duties and labors shown to have been performed by 
the administratrix. 

In vfew of the services rendered by the administratrix, and 
also, with due regard to her right to be remunerated on account of 
her responsibility, jve are of the opinion that the sum of $300 con- 
stitutes a reasonably fair compensation in this estate. 

The -exception is, sustained and the item- of $444.57 as the coni- 
mission of the administratrix is reduced to $300 . 



In t' c Court of Common Picas of Susquehanna County, No. j8 Apri^ 
Term, IQ02. 

BOARDS OF HEALTH, THEIR POWER AND DUTIES. 

John G.Wilson vs. Borough of Montrose. 

"It i.s apparent that it was ^t'he Intention of the Legislature by the Acts of. 1803 
and 1805 to protect the public from the dangrer of infectious and contagious . 
diseases in the qiunlcipality as far as. possible." 

A board of health is created for the express purpose of ascertaining what pre- 
cautions are necessary to be taken to protect the citizens, and Are einpowr 
ered to see that such precautions are taken, when nuisances prejudicial to 
the'publid health are maintained or allowed upon the premises of a private 
citizen. - 

Irv pertormlngr this "ti^^ty the board of health are officers of the borough. 

The assistants and woilunen wfio perform the labor incidental to the abatement 
or removal oi a nuiaance. perform such labor for the borough, and not fqf 
the owner of the premises, and they must look to t<^e borough for their pay. 

The work is done for the borough, and the Act .gives the borough the right to 
recover the cost and expense thereof from the person who is responsible 
for the cause of such labor. 

Boards of health have power to bind the borough by contract for the work of 
disinfecting a private house, notwithstanding the fact that no estimate of 
the expenses of thie board had been submitted to the CQuncil, as directed by 
the seventh section of the Act of 1803; and the iact that no appropriation 
has ever been made by the council will not prevent the recovery from the 
borough by the person so employed to disinfect. 

Thfe sixty-sixth ' section of the Act of March 31. 1800, does not apply to boards 
of health. 

The qyestion of whether under the circumstances it was necessary for the pro- 
tection of the public health, that the board of health should employ the 
plaintiff, one of the members of said board, to do the work of disinfecting, 
was submitted to the Jury, the jury having determined the question of ne- 
cessity in favor of the plaintiff. 

Held, that his employment was in accordance with public policy. 

Action in Assumpsit. 
Edson W. Safford, Attorney for Plaintiff. 
A. H. McColIum, Esq., of counsel. 

F; T. Lott, president of borough council, represented the bor- 
ough. 

William M. Post, Esq., of counsel. 

On the triar plaintiff proved by the minutes of the board ot' 
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health, that they passed a resolution directing the health officer to 
disinfect the Gilbert residence and the Presbyterian church in 
whole or in part, at his discretion. That in pursuance of this reso- 
lution the health officer employed plaintiff to do the work for $25.00 
a day ; that the health officer had general charge of the work as it 
was being done. That after the work was completed he rendered 
his bill to the board, which passed a resolution approving it, and 
directing the council to pay the same. 

All the other essential facts, appear in the opinion of the c<5urt 
on rule for new trial. 

Verdict for plaintiff, $211.70. . 

Plaintiff's counsel cited the Act of 1893, P- L. 44; Act of 1895, 
P. L. 203; Comw'th ex. rel. Remboth vs. Councils of Pittsburg, 41 
Pa. St. 283; Baker e*t. ux. vs. Lukens, 35 Pa. St. p. 146; Elder vs. 
Corr, 9 Sup. Ct. p. 228 ; Wright et. al. vs. Pipe Line Co., loi Pa. St. 
204; Boyd vs. American Carbon Black Co., 182 Pa. St. p. 206; A. & 
E» Enc. of Law, Vol. 15, p. 1046; City of Williamsport vs. Richter, 
81 Pa. St. p. 508. 

Defendant's counsel cited Act of March 31, i860, Sec. 3; Watt 
vs. City of Altoona, 9 Dist. Rept. 235 ; Bisbee vs. Boro of Langford, 
18 C. C. R. 289; Boro of Milford vs. Milford Water Co., 124 Pa. St. 
610; Harrison Township, 20 C. C. R. 54; Frank vs. Washington 
Township, 13 C. C. R. 385; Kennett Electric Light Co. vs. Boro of 
Kennet Square, 4 Dist. Report 707; In re Hazel Township, i Dist 
R. 18; Zeller vs. City of Allentown, 5 Dist. Report. 

Opinion by Searle, P. J. 

This was an action by the plaintiff, who was a member of the 
board of health of the borough of Montrose, being secretary of said 
board of health, to recover from said borough for his personal ser- 
vices in disinfecting the house of O. A. Gilbert after the death of 
said Gilbert and his wife in said house, caused by small pox. Also 
for disinfecting the Presbyterian church in Montrose. 

The question was raised, "Whether there is any evidence to be 
submitted to the jury upon which the plaintiff can recover." 

There was no evidence upon the trial that the borough council 
had ever made any appropriation of money to the bosCtd of health 
from which this claim could have been paid ; or any specific appro- 
priation of money to pay this claim. 

The plaintiff claimed the right to recover upon the powers con- 
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ferrecl by the acts of assembly upon the borough authorities ' to 
protect the health of citizens; and to. appropriate money for that 
purpose, and the consequent duty so to do in case of any necessity 
for such action. Also upon the ordinances of the borough creating 
the board of health, and the rules and regulations of said board of 
health. 

The defendant claimed that the plaintiff was not entitled to 
recover under the evidence and that judgment should be entered 
for the defendant non obstante verdicto upon the res^ved question. 

1. Because the borough of Montrose through its borough 
council .had never made any appropriation of money for the use of 
the board of health from which this claim could be paid ; and. had 
never authorized the performance of the services |y plaintiif or in 
any manner obligated the borough to pay the same. 

2. That the claim being for the personal labor of tKe secretary 
of the board of health, he could not collect pay for the Siame, for 
the reason that by the terms of the Act of Assembly creating a 
board of health iis members are to serve without pay, excepting 
such salary as shall be fixed by said board to be paid the secretary , 
and also that the board of health was prohibited by public- policy 
and legislative restriction from employing and paying one of its 
own members for services other than salary to secretary and health- 
office;:. 

It was conceded upon the argument that the borough mighi 
have made ah appropriation of money -for the use of the board of 
health, out of which the board could have made the expenditure for 
which this suit was brought. But it was strenuously urged that 
the borough council, not having made any appropriation of money 
for the use of the board of health, that there was nothhig in either 
the Acts of Assembly or the borough ordinances which authorized 
the board of health to obligate the borough to pay for the disin- 
fecting of the house of O. A. Gilbert, deceased, or of the Presbyte- 
rian church. \ . , 

The Act of II May, 1893, P. L. 44, requires the borough officers 
t(> create a board of health consisting of five persons who shall 
serve without compensation. 

The third section directs said board of health to organize by 
electing a presidtent, secretary and health officer, and proVides that • 
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"The secretary and health officer shall receive such salary as may 
be fixed by the board." 

The fourth section provides inter alia "That said board of 
health shall have power, and it shall be their duty, to make anc' 
enforce all needful rules and regulations to prevent the introduc- 
tion- and spread of infectious or contagious diseases; by the regu- 
lation of intercourse with infected places, by the afrest, separation 
and treatment of infected persons and persons who shall Irave been 
exposed to ^ny infectious or contagious disease. And by abating^ 
and removing all nuisances which they stall deem prejudicial to 
the public health." 

The fifth section provides **That said board of health shiall have 
power, as a body or by committee, as well as the health officer, to- 
gether with his subordinates, assistants and workmen, under and 
by order of the said board, to enter at any time upon any premises 
in the borough upon which there is suspected to be any infectious 
or contagious disease, or nuisance detrimental to the public health, 
for the purpose of examining stnd abating the same, and all written 
orders for the removal of nuisances issued by said health officer by 
order of said board, attested by the secretary, shall be executed by 
him and his subordinates and workmen, and the costs and. ex- 
penses thereof shall be recoverable from the owner or owners of 
the premises from which the. nuisance shall be removed ; or from 
the person or persons causing or maintaining the same.j in the same 
manner as debts of like amount are now by law collected.'* 

The sixth section provides inter alia, "The board shall riiake 
and cause to be published all necessary rules and regulations for 
carrying into effect the powers and functions with which they are 
hereby invested, which rules and regulations when approved by the 
borough council and chief burgess and when advertised in the sam** 
manner as other ordinances, shall have the force of ordinances of 
the borough." 

The seventh section provides inter alia, "It shall be the duty of 
the board of health to submit annually to the council before the 
commencement of the fiscal year, an estimate of the probable re- 
ceipts and expenditures of the board during the ensuing year, and 
the council shall then proceed to make such appropriation thereto 
as they shs^ll deem necessary. 

The second section of the Act of Assembly ^approved i8th June, 
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1895, P. L. 203, provides for the placing of placards upon the houses 
when persons are sick with infectious or contagious aiseases; and 
that said placards shall remain thereon ''until s"ch time as the 
rules and regulations established by the health authorities, regulat- 
ing the destruction and disinfection of infected bedding, clothing 
or other articles which have been exposed to infection, and the dis- 
infection of houses and premises have been fully complied with." 

The tenth section of this Act provides "for the discharge by 
recovery or death of any person or persons who have suffered froni 
any of the diseases mentioned in section 4, of this Act ; the premises 
where the disease existed shall be fumigated and disinfected, and 
Ihe bedding and clothing and other infected articles destroyed or 
disinfected at such time and in such manner as may be authorized 
and required by the health authorities. The head of the family or 
the person or persons having charge of the premises shall be re- 
sponsible for any violation of the provisions of this section." 

The nineteenth section of this Act provides, "The health au- 
thorities of the several municipalities of this commonwealth shall, 
and they are hereby authorized and empowered to establish rules 
and regulations regarding the isolation of perso.is who may be suf- 
fering from any of the diseases mentioned in section 4 of this Act, 
and for the destruction, disinfection and fumigation of bedding, 
clothing or other infected articles and for the disinfection and fumi- 
gation of houses and premises and for the carrying out of the pro 
visions of this Act, as they may in good faith declare the public* 
safety and health demand ; which rules and regulations they may 
from time to time alter or amend." 

November first, 1893, the town council of the borough of Mont- 
rose passed an ordinance relating to the preservation of the public 
health, the tenth section of which is as follows: "The clothing, 
bed clothing and bedding of persons who have been sick with any 
communicable disease dangerous to the public health, and the room 
which they have occupied during such sickness, together with their 
furniture, shall be disinfected under the direction of the board of 
health." December 13, 1899, the board of health of the borough of 
Montrose adopted certain rules and regulations as authorized by 
the several Acts of Assembly, which rules and regulations were 
approved by the borough council at a special meeting December 
13, 1899, and by the burgess January i, 1900. These rules and reg- 
ulations to a certain * extent provide for the execution of the pro- 
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visions of the Acts of 1893 and 1:895. And the ordinances of the 
borough adopted November i, 1893; section 14 of said rules is an 
exact copy of section 10 of the boroughordinances adopted Novem- 
ber i, 1893, as to the disinfection of houses, &c.) &c. 

Section 21 of said rules provide: '*It shall be the duty of the 
health officer to execute the foregoing rules and regulations, and 
any others that the board may from time to time adopt." 

These extracts from the Acts of 1893 and 1895 from^the bor- 
ough ordinances, and the regulations of the board of health, com 
prise all the portions of said Acts, ordinances and rules, which 
would authorize the board of health to obligate the borough to pay 
the labor employed by the board in abating a nuisance detrimental 
lothe public health upon private property. 

It is apparent that it was the intention of the Legislaure by 
the Acts of 1893 and 1895 to authorize and compel the municipal 
auhorities to protect the public from the dangers of infectious and 
contagious diseases in the municipality as far as possible. 

A board of health is created for the express purpose of ascer- 
taining what precautions are necessary to be t^ken to protect the 
citizens and empowered to see that such precautions are taken, 
when nuisances prejudicial to the public health are maintained or 
allowed upon, the premises' of a private citizen. This board of 
health through its workmen and assistants are empowered to ente^- 
upon the premises of such citizens and to abate or remove such 
nuisances. "And the cost and expenses thereof shall be recov^a- 
ble from the owner or owners of the premises from which the nui- 
sance shall be removed ; or from the person or persons causing or 
maintaining the same, in the same manner as debts of like amount 
are now by law collected." 

In performing this duty the board of health are officers of the 
borough ; they are acting under the authority conferred by,, these 
Acts of the Legislature and the ordinances of the borough, of which 
their own rules and regulations, having been approved by 
the l>orough authorities, form a part The assistants and 
workmen who perform the labor incid£ntal to the abatement or re- 
moval of a nuisance perform such labor for the borough, and not 
for the owner of the premises, and they must look to the borough 
for their pay. 

The Act does not indicate that it was the intention of tlie Leg^- 
islature th^jt the laborer employed by the borough to abate a nm- 
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sance upon private propefty should look to the owners of such 
property for their pay. 

The work is done for the borough and the Act gives the bor- 
ough the right to recover the cost arid expense thereof from the 
person who is responsible for the cause of such labor. 

I.t will not be controverted but that a house infected by small 
pox is such a nuisance as requires the disinfecting of it in order to 
protect the public health. The Acts of Assembly and the ordin- 
ances of the borough provide for the disinfecting of the house in 
such a condition 'Hinder the direction of the board of health." That . 
is,- that the board of health are authorized to have the disinfecting 
properly done ; and if necessary^ to do this properly they must 
necessarily have authority to employ laborers to do it. 

It was claimed by the learned counsel for the borough that the 
board of health had no authority to create any indebtedness binding 
upon the borough. That the board of health could only employ 
labor to abate nuisances to the extent that the borough council had 
appropriated money for the use of the board. 

While the seventh section of the Act of 1893 makes it the duty 
of the board of health to submit annually to the council before the 
commencement of the fiscal year an estimate of the probable re- 
ceipts, and expenditures of ihe board during the ensuing year, and 
that the council shall then make such appropriations thereto as 
they shall deem necessary, there is nothing in the Act which indi- 
cates an intention on the part of the Legislature that the board of 
Tieafth should be powerless to perform the duties imposed upoi; 
them by the act, in case either the board of health omits to make 
the estimate provided by this seventh section, or the council neg- 
lect to make any appropriation for the use of the board. 

The Acts of Assembly and the borough ordinances authorize 
and direct the performance of the labor which fixes the responsibili- 
ty of its payment primarily upon the municipality. 

The learned counsel for the defendant strongly urged that the 
plaintiff could not recover because, he was secretary of the board of 
health, and as a member of such board by the express terms of the 
Act of Assembly his services were to be without corppensation. 

2. That his employment was prohibited by the terms of tho 
Act of March 31, i860. 

3. That his employment was against public policy. 

The services rendered bv Dr. Wilson ^or which this suit was 
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instituted were not services incidental to his membersiiip of the 
board of health, or as'secretary of the same. 

There is nothing in the sixty-sixth section of the Act of March 
51, i860, which prohibits the employment by the board of health of 
one of its members to perform services such as Dr. Wilson was em- 
ployed to do in this case. 

The employment by the board of health of one of its own 
members to perform this labor is conceded to be contrary to public 
policy. An officer of ^a municipality should not be at the same 
time employer and employe. Not only public policy but an ex- 
press Act of Assembly directed that the labor performed by Dr. 
Wilson should be done; and the public safety demanded that it 
should be performed at once, and by some one competent to do it. 

The question of whether under the circumstances the board of 
health could obtain any competent person other than Dr. Wilson 
to do this work to protect the public health was submitted to the 
jury. 

The verdict of the jury establishes as a fact that the employ- 
ment of Dr. Wilson personally to perform this labor was a neces- 
sity, as well as the immediate performance of it. In such cases the 
policy prohibiting an officer of a municipality from employing him- 
self to perform labor for the corporation ought to give way to the 
absolute and overpowering necessity of such officers protecting 
the health of the public as required by the Acts of Assembly. 

For the above reasons the reserved question is hereby deter- 
mined in favor of the plaintiff, and the motion for judgment for 
defendant, jion obstantie verdicto, is refused. 

After a careful examination of the case, no errors in the ad 
mission or rejection of evidence or in the irstructions to the jury 
are apparent, which was so prejudicial to the defendant as to call 
for the exercise of the discretion of the trial judge in granting a 
new trial. 

Rule for new trial discharged. 



A plaintiff in a pending action for penaltes allowed by a statute 
is held, in Cleveland, C. C. & St. L. R. Co. v. Wells (Ohio) 58 L. R. A. 
651, to have no such vested right in such penalties before the recovery 
of a judgment in such action as will render unconstitutional as to him 
the repeal and amendment of the statute, when it is provided in the 
amended statute that it shall apply to all actions pending. 
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Jiijhe Court of Covinlon Plexis of Lackananna County. No. p68 Sep- 
tember Term, ipoi, 

EXCEPTIONS TO REPORT OF REFEREE. 

Dime Deposit and Discount Bank z^s. City of Scranton. 

A clause In an ordinance setting forth that "in addition to paving, the con- 
tractor shall keep said pavement In repair against defects in work and ma- 
terials and t>rdlnary wear and tear in use," is not simply a guaranty of the 
quality and durability of the material and work but includes the cost of 
repairs as well as the original cost of the pavement. 

A guaranty of durability and a stipulation for repaving are but incidents of the 
principal object of the bargain, dictated by prudence and, therefore, rightly 
included with it in a single contract. 

That an owner may be compelled to pay a fraction of a tax imposed upon his 
property because of a benefit specially conferred has never, in Pennsylva- 
nia, been quegtlgned. Pepper vs. Philadelphia, 114 Pa. 0«. 

Even where the contract is fraudulently let and not to the lowest, responsible bid- 
der, and the work is defectively done, a property owner must show special 
Injury to hinjself ; it is not sufflcie;it to assert that the work was let at too 
high a price, without showing what would be a fair price. Pittsburg vs. 
MacConnell. 30 Pa. 4«3; Erie vs. Butler. 120 Pa. 374. 

A city, having lawfully, expended money paid out under a contract, has jurisdic- 
tion to assess the property of the defendant for his share of the costs of the 
originq.1 construction of the pavement, whatever that cost might be. 

When It is established that the nominal price of a pavement included compensa- 
tion to a contractor for a covenant to make repairs not chargeable to a 
property, and that the price paid for original construction was, to that extent, 
excessive, the defendant would have been entitled to have the claim re- 
duced by the amount of his share of the excess so established by the evl- 
dehce to be therein included. Sucli reduction would not* have Invalidated 
the lien as a whole. 

When municipal authorities make ah asse-sment. after notice to th^ property 
owner, and files a municipal lien in accordance with the provisions of the 
statute, the Act of 1889 makes that lien prima facie evidence of the amount 
which the city is entitled to recover. The burden Is then upon the prop- 
erty owner to overcome the municipality's prima facie case. Watson vs. 
Philadelphia. fS Pa. 111. 

Even if the contract price for p-wlng a street Included cost of repairs, the prop- 
.prty owner may defend to that extent only, but the assessments remain valid. 

If a tJi'operty owner must make his defense pro tanto. he may reduce but not 
wholly de'^troy the assessment aierainst his property. 

When a »'ipulation in pn ordinance and a covenant in a contract, drawn in pursu- 
ance of such ordinance, differ, the stfpulatlon in the ordinance only Is of 
binding effect. 

When an owner of abutting property has paid his share of the original cost of the 
pavement, there can be no recovery ^g^afnst nim In an action of assumpsit 
for his ratable portion of the cost of repairs subsequently made. 

In determining whether a c^ncl^islon of law* in any pdjudicqted case la n prece- 
dent in a sub^enuent one, the value of the fir^-t. usually. Is measured by Its 
si>T>narUy or dls«?imllflrlty to the second In its controlling facts, And evert 
if the C'^urt. announclnsr the conclucjon. misapprehends or mistakes the facts. 
t>»« oonch'^lon. to be of any value pg n prere'lent. must be t^ken a«« appli- 
c^b'e to the fac's a«» ns«umed hv th^ Court; thev. as concerns the judgment. 
• P-e the fact's, and whether existing or non-exlstlng. either prompt or compel 
the conolnsinn of law that deter-rif^pj^ ^y,p judgment 

The lav/ is well settled that under certain cond'tlons or cort«ngencle«t. a city may 
make her«*»lf liable to the cortr^irtor for assessments for municipal improve- 
Tre«t«. Where a oitv is«»ues bonds payable out of assessments on property 
and sub««equently the assessments a,.e declared invalid, the illegality 6f th<% 
assessment do<»s rot relliF»ve the cltv from llaWMty on the bonds. G^ble vs. 
Altoona. 200 Pa. l.>: Parber Asohalt Co. vs. Harrlsburg; Addison Streel & 
Pine Co! vs. City of Corry. 107 Pa. 41. 

Where the expen'^e of making a Incal improvement is not to he V-^Ised by a gen-, 
eral ta-*. but 'wholly by assessments on the property benefited, a ' failure of 
the corporation, though it Is only the agent of Ihe owners to be assessed. 
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to discharge its duties by makins the necessary assessment of its unreason- 
able delay in collecting: and paylngr over the money, gives the contractor a 
right to recover his compensation in an action against the corporation. Dil- 
lon, sec. 482. page 537. 

If the municipality agrees with the contractor to collect the assessments from the 
abutting owners^ a failure to do so will render it liable. Morgan vs. Dubuque, 
28 Iowa 575. 

The contractor may proceed against the corporation, where in consequence of the 
neglect thereof it would be nugatory to proceed against the owners of the 
property. Casey vs. Leavenworth. 17 Kansas 180. 

A city becomes liable to the contractor for the contract price for paving the 
streets when a council refuses to majce .e-assessments under a validating 
Act of Assembly, the prior Act having been declared unconstitutional. Dun- 
bar & Co. vs. Williamsport. Co. Rep. 451. 

The Act of 1801. passed "to create and regulate municipal liens and proceedings 
thereon." is^ complete in every particular, and while it re-enacts several of 
the provisions of the Act of 1800. as to Hens, it makes a distinct chani^ in 
some, and adds others. 

Liens under the Act of 1801 should be flied within six months from the date of 
the final assessment and not within six months from the completion of the 
work. 

Liens under the Act of 1801 lose their vitality unlens revived by a writ or scire 
facias at the expiration of every period of five years. 

The Act of July 2«. 1807. P. L. 420. provides. inte» alia* that the assessments shall 
continue to be liens upon the respective properties until, fully paid or satis- 
fied, provided, "that a writ of scire facias shall be Issued to revive and con- 
tinue the sa*d lien within the period of every five years after lien is filed ac- 
cording to the practice in municipal claims; "but failure to prosecute any scire 
facias to Judgment within the Hve years from the issue thereof shall not 
invalidate or destroy the said lien." 

Yet. it is still essential that the second scire facias shall issue within the period 
of five years, even if the first scire facias has not been prosecuted to Judg- 
ment. The Act of 1807 is not unconstitutional by reason of its expressly re- 
troactive character. 

C. Comer's, Esq., fqr Plaintiff. 

Geo. M. Watson, City Solicitor, for Defendant. 

Opinion by Edwards, P. J. 

April 17, 1903. 

Plaintiff has broug:ht a suit in assumpsit to recover from the City 
of Scranton the principal and interest due on certain City Improve- 
ment Bonds, issued by the city to pay the cost of paving a portion of 
Washington avenue. The referee has found in favor of the plaintiff 
and directs judgment to be mtered against the city for the sum of 
ifii 3,726.50. 

Three important questions are presented for our consideration : 

1. Are the assessments, invalid on the ground that the ordinance 
authorizing the paving compels the property owners to pay the cost 
of repairs in addition to the cost of paving ? 

2. If the assessment includes cost pf repairs cannnot the city 
lecover the cost ot paving less the cost of repairs? 

3. Has the city been so negligent in the prosecution of the liens 
against the property owners as to make herself liable for the unpaid 
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part of the contract price represented by the bonds in this suit ? 

I. Does the contract include cost of repairs and are the assess- 
ments therefore invalid j* 

The ordinance authorizing the Washington avenue pavement con- 
tains the following^ stipulation : 

"Provided that the contractor shall first execute a bond in the sum 
of $5,000 != * * conditioned for the faithful performance of 
the work, and to keep said pavement in repair against defects in work 
or materials and ordinary wear and tear in use, for five years after 
its completion, without cost to the city." 

The stipulation in the contract for the paving subsequently entered 
itno is of a different character and is as follows : 

**It is further provided and agreed that the said contractor shall 
keep the pavement in good repair to the satisfaction of the street com- 
missioner for.?, period of five years from the completion thereof. Such 
repairs to include all breaking of the pavement for gas and water or 
sewer purposes, as well as the ordinary wear and tear as far as the 
city is concerned."- 

The covenant for repairs set forth in the contract, provides for 
work.not mentioned in the ordinance, viz., the repairs incident to exca- 
vations for gas, water and sewer purposes.* The referee, in his con- 
sideration of the case, properly discarded the clause in the contract 
and held that the stipulation in the ordinance only was of binding 
effect. The assessments were based upon the ordinance and not upon 
the contract. 

It IS evident from the report of the referee that he was of the 
opinion that the clause in the ordinance was simply a guaranty of the 
quality and durability of the material and work, and that ihe assess-, 
nients were not invalid on the ground that the cost of repairs was in-^ 
eluded in the contractor's bid. JJut. he concludes that the question is 
not an open one and that ''reasoning availeth nothing if it hath been 
otherwise decreed." He refers to the case of Scranton City vs. Sturges, 
2D2 Pa. 182. In thi^ case the city broiight an action in assumpsit to 
recover the unpaid instalments of the assessment levied for the Wash- 
ington avenue pavement— the same pavement which is under con- 
sideration in ihe case at bar. After a careful reading of the proceea- 
ings in the Supreme Court in the Sturges case, we believe it is 
authority only for the proposition that "there can be no recovery in 
assumpsit for an assessment without clear legislative authority," and. 
therefore, that the cas^ is only res adjndicata on that point. The 
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Superior Court, in Williamsport vs. Hughes, 21 Pa. Sup Ct., 443, takes 
the same view of the Sturges case. Judge W. D. Porter, in his 
opinion, says: 

*The questions presented b)& this record were not considered b^ 
the Supreme Court in the recent case of Scranton City vs. Sturges 
202 Pa. i8i. The decision in thai: case was that an action of as- 
sumpsit will not lie for a claim of this character, even if it be well 
iounded on a legal demand. The facts in that case are thus stated 
in the opinion of the Supreme Court, viz. : The defendant paid his 
assessment for the original cost (of the pavement,) but refused to 
pay for repairs^ before the^ expiration of the five years, the city for 
the benefit of the contractor brought this suit in assumpsit against 
defendant to recover his ratable portion of the cost of those repairs.' 
It thus appears that what was there decided was that, when an owner 
of abutting property has paid his share of the original cost of the 
imvement, there can be no recovery against him in an action bi as- 
.^umpsit for his ratable portion 6i the cost 0^ repairs subsequently 
made. In. determining whether a conclusion of law in any adjudicated, 
case is a precedent in a subsequent one, the value of the first, usually, 
.is measured by its similarity or dissimilarity to the second in its con- 
trolling facts. And even if the court, announcing the conclusion, mis- 
apprehends of mistakes the facts, the conclusion, to be of any value 
as a precedent, must be taken as applicable to the facts as assinned by 
the court; they, as concerns the judgment, are the facts, and whether 
OxJsting or non-existing either prompt or compel the conclusion of law 
• that determines the judgment:' Mr. Justice Dean, in Yoders vs. Am- 
well Township, 172 Pa. 457." 

The Sturges case, as a precedent on the question of the cost of 
repz^irs to a pavement, can only be so used in the light of the facts 
''assumed" by the Supreme Court. If the facts were actually other- 
wise, the law might be otherwise laid down. It is' true that the judg- 
ment of the court below was affirmed generally, and that the court 
below had specifically decided that the clause in the ordinance, as 
above quoted, was not a mere guaranty, but included the cost of 
.epairs as well as the original cost of the pavement. It may be that 
^he matter was not clearly set forth in the paper books, but, however, 
the misapprehension arose, the fact is beyond question that the de- 
fendant in the Sturges case had not paid all the assessments for the 
cost of the pavement. He had only paid threie instalments. The suit 
was not for repairs alone; it was for the unpaid instalments of the 
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assessment. Nevertheless, when the present case was heard before th^* 
referee, he naturally felt bound to follow the decision of our own 
court in the Sturges case, regardless of the question as to the effect 
10 be given to the ruling of the Supreme Court in that case. The de- 
cision of the Superior Court in Williamsport vs. Hughes, had riot been 
rendered at that time. 

Coming back now to the main question of the relation of ordinary 
repairs to the original cost of a pavement, it must be said that there 
is high judicial authority for both contentions — ^that such repairs for a 
term of years may be provided for in the cost of paving as a guaranty ; 
and, that they may not be so provided for without invalidating the 
whole assessment. We shall refer to some of the authorities on both 
sides. 

Wilson vs. Trenton, Court of Errors and Appeals of New Jersey, 
reported in 44 L. R. A., 540 : 

*'The first reason urged by coimsel for the plaintiff for holding 
the contract unlawful is that, besides requiring the contractor to lay 
a good pavement, it binds him to guarantee the durability of the pave- 
ment for five years, and during that period to maintain the pavement 
in good condition, and also binds him to repair, at the price stated, 
all openings made in the street during the ^ame time. The effect of 
tliese provisions, is is argiied, has been to enhance the price nominally 
charged for laying a good pavement, by making it cover the cost of 
maintenance and the cost of repaving beyond the stated price, which 
is said to be inadequate, and thus will be to increase the assessment 
to be levied upon the property owners, who are legally assessable for 
laying the pavement, but not for maintaining or relaying it. * * * 
The preparation and laying of asphaltum as a parvement requires special 
skill, and the quality of the pavement cannot well be ascertained by 
municipal authorities without the test of it. It is, therefore, reasonable 
that those who lay such pavement should submit it to this test, in 
order to insure its goodness. And since the contractors who engage 
in this kind of work obtain their crude asphaltum from different 
sources and subject it to various processes of preparation, there is a 
manifest fitness in providing that those who lay the original pave- 
ment should relay it whenever openings are made, so that uniformity 
of work and materials may be secured. It thus appears that the guar- 
anty of durability and the stipulation for repaving are but incidents 
of the principal object of the bargain, dictated by jjrudence, and, there- 
fore, rightly included with it in a single contract.'* 
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Barber Asphalt Paving Co. vs. Ullman, 137 Mo. 543: 
*'An agreement by the contractor in a paving contract in which 
the pavement was guaranteed for five \ears, to keep the pavement in 
repair for an ndditional term of five years at a fixed price, and to turn 
the pavement over to the city at the end of such additional term in good 
order and condition, forms no barrier to the collection of a special tax 
imposed for the first cost of the improvement, where it is not shown 
that such provision for. additional maintenance had any bearing on the 
original cost, or that it added in any way to the expenses properly 
authorized by charter to be imposed as a special tax on the neighbor- 
ing property. . And the fact that the plans and specifications for the 
improvement of a street are, by reference, made a part of the ordin- 
ance, and that one of the specifications requires the contractors to fur- 
nish a bond to faith fviliy perfonn the work and keep the pavement laid 
by them m good repair for five years, does not necessarily make the 
ordinance one which provides for the maintenance and repair of the 
street for five years by special taxation, and therefore invaHd as im- 
posing upon abutting owners a burden which should be borne by the 
city at 'large. '* 

Osborn vs. Lyons, 104 Iowa, 160: 

"That a provision in a contract by which the contractor guaran- 
tees that the curbing, guttering and paving shall be done and com- 
pleted according to contract, and that the same shall remain, except 
as to certain defects not caused by the contractor or his employees, at 
the end of five years in as good condition as when completed, and that 
any necessary repairs, with the same exceptions, shall be made by the 
contractor, is not a provision for repairs within the provision of a 
statute requiring the city to pay for repairs, but is in eflFect a guaranty 
that th-" improvement shall be of such a character that it will remain 
in the condition it was in when first completed for the term of five 
years, and does not, therefore, vitiate tlie contract.'' 

Schenectady vs. Union College, 66 Hun., 179: 

''A covenant by a contractor in a contract for the paving of a 
street that he will do all the work required by the ordinance author- 
izing the contract, and in such good and substantial manner that no 
repairs thereto shall be required for a term of five years after its com- 
])letion, is a mere guaranty that the work shall conform to the require- 
ments of the ordinance, and not an independent obligation, and is not, 
therefore, unauthorized as imposing upon the abutting property owners 
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the burden of^ paying for keeping the pavement iit repair for the 
designated time." 

Cole vs. People/ 161 111., 16: 

"There is nothing in the provision to indicate that any of the 
money raised by special taxation is to be applied to the purpose of 
maintaining the pavement and keeping it in repair. As a guarantee 
that the pavement is properly constructed, the contractor makes him- 
self Hable by a bond to keep it in repair for a certain time. It is not 
otherwise than as if the city had inserted a clause in the agreement 
that it would retain a certain per cent, of the contract price of the 
work for the purpose of repairing any defects in the pavement that 
niight reveal themselves within the period specified. We do not re- 
gard it as improper that the city should require some such guaranty 
as that set out in the agreement." 

Many other decisions of other states may be cited to the same 
eifect. We find the same view expressed by Wilson, J., in Leake vs. 
Phila., 10 Co. Court Rep., 268 (1892). He says: 

"It may be said that it has long, perhaps invariably, been the 
practice in this city to provide in such contracts that the contractor 
shall keep the streets paved in repair for a given period of time. This 
may be regarded, not as providing for repairs in the ordinary sense, 
1)ut for the thorough and complete execution of the work required 
to be done — a result which might reasonably demand the rectification 
of defects which could not be foreseen or provided against in the 
prosecution of the work. This is the view which I take of the matter. 
Even if 1 held a different opinion, I should not deem it proper, in an 
application of this character, to discredit this long-established system 
of municipal management of such matters. I see no reason why, if 
the point be well taken, the property owners could not take advantage 
f:t it, pro tanto, m resisting the collection of the claims which may be 
filed." 

The last sentence in Judge Wilson's decision referring to a defense 
/•ro tanto has received the sanction of judicial authority in our Supreme 
Court, in VVilliamsport vs. Hughes, supra. 

Nor is the other side of the question without the support of 
eminent judicial authority. 

Boyd vs. Milwaukee, 92 Wis., 456 : 

"It will riot do to say that these agreements to repair are in effect 
but guarantees of material and workmanship. Such a contention is 
made here and an offer was introduced showing that the life of such 
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a pavement (if properly laid) was at least ten years, and that it would 
require no repairs at all for five years. If the agreement to repair 
were confined to repairs made necessary by defective workmanship 
or materials, the argument would be entitled to serious consideration. 
But they go further. They cover in terms ever)rthing that may hap- 
pen to the pavement except the cutting through it for the purpose of 
laying certain pipes. Just how far these agreements might go in case 
of damage to the pavement from unusual causes it is not necessary to 
consider, nor is the question properly here. It is sufficient, to say that 
it is very evident that no one in possession of good business sense will 
make such a contract without considering and charging for the very 
extended liability which he assumes of keeping the pavement in repair 
for five years, and thus the property owner is compelled to pay for 
that which the law charges upon the ward in general. We shall not 
strain the language of the contract or of the law for the sake of hold- 
ing a special assessment of this nature valid. All such assessments 
are harsh proceedings at the best, and it is a salutary rule which holds 
the authorities, making them quite strictly to the terms of the law." 

Brown vs. Jenks, 9& Cal, i6 : 

"The bond is not only imauthorized by the words of the statute, 
but the requirement changes and may increase the burden of the prop^ 
erty owner. It is manifest that the obligation to keep the street in 
repaic for five years is a burden which one would not undertake for 
nothing. Therefore, a contractor would charge a higher price for the 
work when he was forced to contract also for repairs." 

Portland vs. Bituminous Paving Co., 33 Ore., 307: 

**It is manifest that the letting of the contract upon condition that 
the contractor should bind himself to keep up repairs for a period of 
five years, due generally to traffic, disintegration and decay, defective 
materials and workmanship, was calculated to increase the amount of 
the bid by the estimated cost of such repairs. At least the condition 
imposed an additional burden, which would not be assumed or under- 
taken without compensation. And the contractor would naturally be 
expected to demand a higher price in consideration of the obligation 
to assume the additional burden. Thus by exacting the band a burden 
was undeniably imposed upon the adjacent property beyond such as 
was authorized by the charter." 

A later case and a- strong one is that of Alameda Macadamizing 
Co. vs. Pringle,. 130 Cal., 226. A part of the opinion is as follows: 

"It appears that the contract was let under the street law, and an 
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ordinance duly adopted by the city, which provided, among other 
things, that all persons bidding for street work shall *file a bond in the 
sum to be determined by the Mayor, guaranteeing the work for one 
year from injury by ordinary use.* Was this specification authorized 
by the statute, and did it increase the burdens of the property owner? 
We think it was unauthorized by the statute and that it increased the 
burdens of the property owner, and made 'the contract and assessment 
void. " * * It is said that the provision here only guarantees the 
work, and does not require the contractor to keep the streets in re- 
pair, as was the case in Brown vs. Jenks, 98 Cal., 12; 32 Pac, 701. But 
we are unable to draw any such nice shades of distfhction. The con- 
tractor, under the bond, was bound to guarantee the work for one year 
from injury by ordinary use.' It is a self-evident proposition that the 
use of a paved or macadamized street by the traveling public for one 
year will injure it to some extent at least. The material of which the , 
pavement is made may wear, in places, break or become injured in 
others ; and under this bond the contractor was required to either make 
the necessary and proper repairs himself, or the city could make them 
and recover 6f him and his bondsmen the cost of such repairs. The 
amount of such injury by ordinary use is a matter of conjecture. It 
might be one thousand dollars or much more, but whether more or 
less the principle is the same. It could make no difference, in case the 
injury was one thousand dollars, whether the contractor should spend 
the. one thousand dollars in making good the injury by repairing the 
street himself, or pay it to the city and let thfe city spend it for fhe same 
pilrpose. Neither does the time make any difference. If a contract 
to keep in repair for five years is a burden upon the taxpayers, so is a 
contract to keep in repair, for one year. Such contract is a burden 
in either case, although differing in degree. No contractor would 
undertake for nothing, after having fully complied with his contract, 
to guarantee the work *from injury by ordinary use' for one year. 
. vnd no matter how carefully and conscientiously the contractor may 
have complied with his' contract in every detail, so as to be entitled 
to all agreed to be paid him, he must, in addition to having so per- 
tormcd his contract, pay the wear and tear of the street by ordinary 
use for one year." 

The latter class of cases above cited were followed by Judge Arch- 
bald in the c^ise of WilHamsport vs. Hughes, supra. He wrote an 
exhaustive opinion and decided against the plaintiff ; but the Superior 
Court took a different view of the subject ahd reversed the judgment. 
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If the contract in ihe Williamsport case was sustained and held to 
be a guaranty only, then surely the stipulation in the Scranton ordin- 
ance must stand. The conditions in the Williamsport ordinance are 
more onerous than those in the Scranton ordinance. At any rate, we 
consider the decision of the Superior Court in Williamsport vs, Hughes 
binding upon us on this point. It is certainly res adjudicata for the 
present. It, therefore, follows that the assessments for the cost of 
paving Washington avenvie ^yere valid and the exception to the con- 
clusion of the referee in this particular must be sustained. 

II. A defense pro tanto for the cost of repairs included in the 
(Original cost of paving. 

Some of the cases in other jurisdictions hold that if the cost of 
repairs is estimated and included in the contract for the cost of the 
pavement, the whole assessment is invalid. The argument to sustain 
this proposition is stated by Judge Archbald in the Williamsport case 
as follows: 

"How can anyone tell at this day what the price would have been 
had this additional demand not been made of the contractor? Con- 
tracts of this character have to be let, after due advertisement, to the 
lowest responsible bidder, and what parties examine 1 the specifications, 
or how hiuch either of them would have bid had they been different, 
.is not now open to proof and indeed hardly to conjecture. If it is in- 
ciimbent on the property owner to show this, we might just as well 
not trouble ourselves further about the matter. But that clearly is not 
the rule. The right to charge the adjoining property with the ex- 
pense of a street improvement is purely . statutory, and the provisions 
of the law must be' substantially observed in order to do so. There 
must be a valid ordinance, and a contract duly executed and carried 
out in pursuance of it. If the ordinance, as here, unwarrantably intro- 
duces a provision which enters into the contract and necessarily en- 
hances the price, the whole proceedings are invalid, and the assess- 
ments based upon them cannot stand." 

But the Superior Court, in reviewing the same case, decide the 
other way, and use the following language : 

"He (the defendant) now seeeks to escape payment of his share 
of the expense of the improvement, which he joined in procuring the 
city to make, upon the allegation that the contract required the con- 
tractor to keep the pavement in repair for the period of seven years. 
The case was tried in the court below more than six and one-half years 
after the pavement had been completed, when almost the entire period 
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covered by the covenants in question had expired, and yet this de- 
fendant did not produce evidence that the contractor had ever expended 
one cent in repairing this street. The city being authorized to make 
the contract, the money paid out under it was lawfully expended, and 
there is nothing in the case to indicate that it was not wisely expended. , 
If it had been established by evidence that the nominal price' of the 
pavera«it included compensation to the conti actor for .a covenant td 
make repairs not chargeable to the property, and that the price paid 
for original construction was to- that extent excessive, the defendant 
would have been entitled to have the claim reduced by the amount of 
his share of the excess so established by the evidence to be therein in- 
cluded. This would not have invalidated the lien as a whole. That 
an owner may be compelled to pay a fraction of a tax imposed upon 
his property because of a benefit specially conferred, was expressly 
decided in Pepper vs. Philadelphia, 114 Pa. 96, and has never in Penn- 
sylvania been seriously questioned. Even where the contract is fraudu- 
lently let, and not to the lowest responsible bidder, and the work is 
defectively done, a property owner must show special injury to him- 
self ; it is, not sufficient to assert that the work was let at too high a 
price, without .showing what would be a fkir price: Pittsburg vs. 
MacConnell, 130 Pa. 463; Erie vs. Butler, 120 Pa. 374. The city,, 
liaving lawfully expended the money paid out under this contract, 
had jurisdiction to assess the property of the defendant for his share 
of the cost of the original construction of the pavement; whatever that 
cost might be. The municipal authorities made the assessment, after 
notice to the defendant, and filed -the municipal lien- in accordance witli 
the provisions of the statute, and the act of .1889 makes that lien 
prima facie evidence of the amount wjiich the city, is entitled to re- 
cover. The burden was upon the defendant to overcome plaintifrs 
prima facie case: Watson vs. Philadelphia, 93 Pa. iii. He attempted, 
to do this by saying, in eft'ect, 'It appears upon the face of the con- 
tract that the price paid for this pavement may have been more than 
the original construction was worth.' He was bound to go further 
than this and produce evidence from which the court might find not 
only tliat the price was excessive, but make some reasonable estimate 
of the amount of that excess : Pitttsbu'rg vs. MacConnell, supra. The 
defense seems to be not only without merit, but without sufficient evi- 
dence to support it." 

It will be thus seen, by applying this aufhority to the facts of 
the case at bar, that even if the contract price for paving Washington 
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avenue did include cost of repairs, the property owners may defend 
to that extent only, tut that the assessments remain valid. If, for 
, instance, a property owner is assessed $200 for costs ojF paving, and 
th^ evidence in the trial of a case of scire facias ;sur municipal lien. 
. should show that $25 had been expended for repairs, the five years 
haying elapsed, or that the sum of $25 was included for repairs in the 
original estimate, the city_would still be entitled to a judgment for 
$175. This, we understand, is the view taken :by the Superior Court 
on this question.^ It, therefore, follows that we are here furnished 
with another reason why the exception to the referee's finding as to 
the invalidity of- the assessments should be sustained. If the pi-operty 
owner must make a defense pro tanto, he may reduce but. not* wholly 
destroy *the assessment against his property. 

There is only one other question left in ti. j case,.anH that is : 

III. The Negligence of the city. 
The learned referee has reached the conclusion that, whether the 
assessments were valid or not, the city is jiable to the contractor, or, 
to the holders of the bonds, for the debt and interest represented by 
Ihe bonds. He bases this conclusion upon .the alleged negligence -of 
the ' in the prosecution of the claims against the assessed lot- 
owners. *rh^ facts relied upon by him are briefly as follows : 

(a.) The ordinance authorizing the paving of Washington 
avenue was enacted September 24, 1890; the contract was entered 
into October 15, 1890; the work was begun March 30, 1891, and com- 
pleted August 13, 1891. 

(b.)- The liens to scciire the assessments were filed to April Term, 
1892; that is, as the records show, within six months from the com-, 
pletjoii of the work., .' 

(c.) A scire facias on each of a large number of the liens was 
issued to March Term, iSqt*, just within the period of five years from 
the time the liens were filed.. There are a few of the liens on which 
cire facias was jssued at an earlier date. 

' (d.) Many of the liens were stricken oflF by the court after argu- 
rrient, chiefly because rn each case they were filed against several lots, 
some of them in different blocks and no.t contiguous or adjacjent to 
each other. 

(e.^ As to thie proceedings by scire facias, begun in March 
Term, 1897, the records show affidavits of defense filed and that since 
that time nothing further has been done in these cases. 

(f.) The lissessinents were payable in instalments, the last in- 
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stalment in 1901, but there was a clause, in the ordinance providing 
that on failure to pay any one instalment for two months after it be- 
came due the whole assessment became immediately due. 

As to the liens referred to, the contention in the case relates main- 
ly to those that have not been stricken off the record by the court — 
those upon each of which a scire facias was issued early in 1897, and 
in which cases, with one or two exceptions, affidavits of defense have 
been filed. The referee finds as a fact that this class of liens alone, 
if successfully prosecuted, would furnish enough funds to pay the 
plaintiff's bonds, principaland interest. As to these liens the referee 
finds that the city has been so derelict and negligent in its duty as 
collector as to become itself liable to. the contractor, or the holders of 
the bonds, for the balance uncollected. 

This raises an important question and deserves careful considera- 
tion. In our discussion of it we shall first refer to the relation of the 
city to the contractor, as well as to the holders of the bonds. This 
relation is created by the tenns of the ordinance and contract, and by 
the conditions stated in the bonds. Section nine of the ordinance is 
as follows: 

"For the purpose of paying the contractor the Mayor snatl issuei 
Street Improvement Bonds to be denominated *Scranton City Street 
Improvement Bonds, Washington Avenue,* under the seal of the city, 
to be attested by the city clerk. Said bonds shall be registered and shall 
be issued in the sums of fiye hundred ($500) dollars or fraction 
thereof, shall be payable at any time .within ten years from the funds 
collected on said assessments, and shall rest alone on said assessments 
for their security. They shall bear interest at the rjite of six per cent, 
per annum until paid, payable annually at the office of the city treas- 
urer. As often as there are sufficient funds in the hands of the city 
treasurer from said assessments he shall call in the bonds fbr payment 
by advertisement in two newspapers, published in said city, for five 
consecutive days, and by written notice by mail to registered owners, 
after which time the bonds so called in shall cease to bear interest." 

The contract entered into between the city and the contractor has 
the following clause in it : 

**In consideration of the above agreement the City of Scranton 
agrees, as far as possible, to collect the assessment for the abo^e work 
arid material, and to pay over to the said contractor the sum found 
due at the above prices on measurement of the work by the city engi- 
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neer. This eoiitract to be fully completed within three hundred and 
^ixty-five days from the date hereof." 
, In the bonds issued is the following condition : 

''It is expressly ^inderstood that the city is only to be liable for 
the amount collected, and as. fast a«? collected; and as' often as there 
are sufficient funds in the hands of the cityi treasure, from said assess- 
ments, he shall call in said bonds for payment in their numerical order 
by advertisement in two newspapers, published in said city of Scranton, 
for five successive days, after which time bonds so called in shall 
cegjse to bear interest." 

The law is well* settled that under certain conditions or con- 
fingencies' a city may make itself liable to the .contractor for assess- 
ments for municipal improvements. In the case of Gable vs. Altpona, 
5oo Pa. 15, it was decided that wheK a city issues bonds payable out 
of assessments. on property, and subsequently the assessments are de- 
clared invalid, .the illegajity of the. assessment does not r^ieve the 
city from liability on the bonds. This case quotes at length from the 
opinion of Judge Butler,' in Barber Asphalt Co. vs. Harrisburg, U. S. 
C^ircuit Court of Appeals, which is to the same effect. Another case 
worthy of study is Addison -Pipe &• Steel Co. vs. City of Corry, 197 
Fa. 41.. It will he noticed that in each of the cases cited the assess- 
ments were declared invalid. Thus the very foundation of the claim 
against the lot owners was destroyed. The right to collect these claims 
had gone absolutely, without hope of resurrection by any known re- 
vivifying power,, especially since it has been. decided that an action- of 
assumpsit to collect such assessments will not lie in the absence of 
clear statutory authority. Applying the law of these cases to the case 
at bar. It is evident, if the referee, is correct ihhis coi)clusion, which is 
that the whole assessment is invalid because the cost of repairs is in- 
cluded in the cost of the pavement, then the city cannot escape the 
liability 'imposed upon her. by the judgment of the referee. Or, if all 
the liens filed by the city had been stricken off the record., as some of 
them have been, and the right or power of the city to collect had been 
extinguished, the referee would be sustained also for that reason. But, 
as already stated, he finds that the cases pending, if forced to a suc- 
cessful conclusion, would fui'nish money enough to pay the outstanding 
bonds. And in reviewing the referee we have sustained certain ex- 
^ ceptions to his findings and have held that the assessments were valid. 
Our cpncliision' on this point, therefore, leaves the referee's final 
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award against the city to f est solely on the proposition that a mere 
delay in the prosecution of the clahns has made the city liable. Is 
this proposition correct? The evidence in the case is silent as to the 
causes of the delay. The only evidence is the record shown.g pro- 
ceedings by scire facias begun in 1897, affidavits of defense filed and 
nothing more done. The city does not attempt to- excuse the delay nor 
does the plarintiff attempt to show that the liens have been impaired, 
or the chances of collection lessened,, by. the delay. It may, be true 
ihat the cases should have been ordered on the trial^ list long ago, and 
it may be equally true thz^t there. exist valid reaisons why the coUec- 
trons hay e* not been pressed. However this may be, we believe that the 
evidence is bare of the proof necessary to sustain the position taken 
by the referee. While his judgment may be sustained on other 
grounds, it canpot be sustained on the ground suggested' by him. The 
referee quotes some authorities which tend to sustain his position. We 
shall refer to these. • 

**It has several times been decided that where the expense of 
making a local improvement is not to be raised by a general tax, but 
wholly by assessments on the property benefited, a failure of the. cor- 
,ppration, though it is only the agent of the owners to be assessed, to 
discharge its duty by making the necessary assessment or its un- 
reasonable delay in cpllecting and paying over the money, gives the- 
contractor a right to recover his compensation in an action against the 
corporation." .Dillon, sec. 482, page 537. 

"If the municipality agrees with the contractor to collect the 
assessments from the abutting owners, a failure to do so will render 
it liable." Morgan vs. Dubuque, 28 Iowa, '^j^. 

"When the contractor had performed his work according to con- 
tract, he had no further duty ta perform. > He then had a right to rely 
on the implied obligation of the city tp use with due diligence its own 
agencies in* procuring the means to satisfy the claim." Reilly vs. A1-. 
bany, 112 N. Y., 30. 

We think the doctrine on this question is correctly stated in 
another case cited by the refefee : "The contractor may proceed against 
the corporation, where in consequence of the neglect thereof, it would 
be nugatory to proceed against the owners of the property." Casey vS. 
Leavenworth, 17 Kansas, 189. We are unable to find any Pennsyl- 
vania Case that goes as far as the referee. The decisions in the three 
cases already cited, viz.-, the Harrisburg, Altoona and' City of Corey 
cases, are based on the invalidity of the assessments. The ckse of 
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Dunbar & Co. vs. Williamsport, 9 Co. C. Rep. 451, decides that the 
city became liable to the contractor for the contract price for paving 
the streets because the councils refused to make re-assessments under 
a validating act of assembly, the prior act having been declared un- 
constitutional. And in a recent case in our own court, O'Hara vs. City 
'of Scranton, which has just been affirmed by the Supreme Court, 
liability for the balance of the contract price was imposed upon the 
city because the liens filed to secure the assessments were a dead letter. 
They were not filed in time. 

Nevertheless, we have concluded to confirm the award or judg- 
ment of the referee for another reason than the one assigned by him: 
The evidence and the referee's findings of fact will enable us to do 
this. We are of the opinion that the liens in question in this case are 
dead and that the assessments cannot be collected by any process 
known to the law. We shall proceed to give our reasons for this 
conclusion. 

1. The Act of May 23, i8Sp, P. L. jyy. The liens for the 
Washington avenue pavement assessments were evidently filed under 
section 21 ^ Art-. XV, of the Act of 1889. This section provides that 
**such * ^ assessments shall be and remain first liens on thii 
respective pieces of land fronting on the streets in which the improve- 
ment is made, or on the land assessed for such improvement or benefits, 
as the cas« may be, from the commencement of the improvement 

* ^ * until six months after the completion of the work, and 
no longer, unless a specification of lien be. filed in the prothonotary's 
office * *" * within said period. Such specification of lien 
shall be deemed sufficient if it designates the date and amount of 
assessn\ent, the land assessed and the name of the owner or reputed 
owner, and shall have the effect of extending such lien for a period 
of ten j-ears." 

Section 22 provides that ''proceedings ihereon rhay be had by 
scire facias, similar to the proceedings in the case of mechanics' 
. claims.*' This seems to be the only reference in the Act of 1.889 ^^ ^^^ 
lemedy by scire facias. 

2. The Act of May 16, iSpi, P. L. 69. Section i. "That 
whenever, hereafter, there shall be any final assessment made on any 
j)roperty or properties to pay for the costs, expenses and damages, or 
either, of any municipal improvements^ whether such imfjurovement 
has beeu heretofore made, or is now in progress, or shall hereafter be 
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made by any city, borough, township or other municipal division of 
the State, the property so assessed shall be subject to a lien for the 
amount of such assessment, said lien to date- from the time of the fina 
confirmation of the report under which said assessment may be made 
or a final decree of the* court fixing* such assessments, and shall, i 
Wed within six months from said final assessment or confirmation 
remain a lien upon said properties, until fully paid and satisfied 
Provided, that a, writ of scire facias shall be issued to revive the samt 
at the expiration of every period of five years after the lien is filed." 

Section 3 provides that "the lien when thus filed shall be pro- 
ceeded upon for collection by writ of scire facias, in accordance with 
the course of the common, law." 

The effect of this act of 189 1 on the act of 1889 ^^is been con 
sidered by the Supreme Court in Hand. vs. Fellows, 148 Pa. 456, where 
it was decided that the systems provided by the two acts regulating 
certain municipal improvements could well stand together and were 
not inconsistent, and that the act of 1891 was an affirmative act con- 
taining no repealing clause, and, therefore, that the act of 1889 wasi 
in force, except where some of its provisions were clearly supplied by 
the act of 1891. Notwithstanding the decision in Hand vs. Fellows, 
supra, it may well be argued that section one of the act of 1891, so 
tar as the Washington avenue improvement is concerned and all subse- 
|uent improvements of a similar chaiacter, has taken the place of sec- 
tion 21 of the act of 1899. The act of 1891 was passed three months 
before the work on Washington avenue was completed, and eight 
nic5nins before any liens were filed, and section one of the latter act 
provides for the assessments of any municipal improvement "whether 
^uch improvement has been heretofore made, or is now in progress, 
or shall hereafter be made." Under the act of 1889 the assessments 
are a. lien until six months after the -completion of the work, and no 
longer, unless a specification of lien be filed: under the act of 1891, 
ihc lien is to be filed within six months of the date of finel assess- 
?:ient or of confirmation by the court, where such confirmation is by 
law required. Again, under the act of 1889, the filing of a specifica- 
ifon of lien "shall have the effect of extending such lien for a period 
cf ten years from the date of entry," under the act of 1891, the lien 
lemains in force "until fully paid and satisfied," provided that a scire 
aciasbe issued to revive the lien every five, years. Section two of the 
act of 1891 specifies all- that the lien shall contain as completely as the 
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same is specified in the act of 1889. That is to say, the act of 1891, 
passed to.**create and regulate municipal liens and proceedings there- 
on'* is complete in every particular and while, it re-enacts several of 
the provisions of the act of 1889 as to liens, it makes a distinct change 
in some, and adds others. Therefore, is it not reasonable to hold that 
the liens involved in the case now before us should have been filed 
under the act of 1891, within six months from the date of the final 
assessment and not within six months from the completion of th€ 
work? 

As it is not necessary for us to decide this particular phase of the 
question now, we shall not discuss it any further. But we are clear as 
to the effect of the proviso in the first section qi the act of 1891, "that 
a writ of scire facias shall be issued to revive the lien at the expira- 
tion of every period of five years after the lien is filed." We are of 
the opinion that this proviso applies to the liens filed in the present 
case. More than eleven years have elapsed since the entry of the liens. 
The scire facias for the first period of five years was. issued, but the 
second period has gone by iwithout any. The liens have, therefore, 
lost their vitality under any act of assembly within our knowledge. 

- 3. Act of July 26, i8^j, P. L. 420. This act relates to "munici- 
pal claims and liens, and proceedings thereon." It contains only one 
section. It is not necessary to quote the whole of it. It provides, 
infer alia, that the as^essm.ents shall continue to be liens upon the re- 
spective properties until fully paid or satisfied, provided, "that a writ 
of scire facias shall be issued to revive and continue the said lien 
within the period of every five years after the lien is filed, according 
to the practice in municipal claims ; but failure to prosecute any scire 
facias to judgment within the five years from the issue thereof shall 
not invalidate or destroy the said lien." The last clause of this proviso 
will save many liens where by reason of delays a judgment is not 
obtained within five years from the date of issuing the scire facias, 
it is a salutary provision. Yet, notwithstanding this liberal departure 
from the old practice, it is st'ill essential that the second scire facias 
shall issue within .the second period of five years, even if the first 
.scii*fe facias has not been prosecuted to judgmen^. , The same pro- 
visioa is to be found in the act of 1891. It has been decided that the 
act of 1897 is not unconstitutional by, reason of its expressly retro- 
active character. It applies to the liens, involved in the present case, 
and under it the liens fall. Indeed, we do not see how the liens can 
be sustained under anv act of assemblv. Even if we concede that the 
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act of 1889 only is applicable, the liens are now of no value under that* 
act, because the period of ten yea vs mentioned in the act has ex- 
pired. 

It will be thus seen that we have decided to sustain the referee 
in his award. of a judgment for the plaintiff. We are not doing so 
for the reasons given by him. Some of the exceptions to his con- 
clusions are sustained, as indicated in the foregoing opinion. The 
other exceptions are dismissed. We, therefore, direct judgment to be . 
entered in accordance with the recommendation of the referee. 



In the Court of Common Pleas of Lackazvanna County. No. ^26 
January Term, ipo^. 

Proceeding to remove, from oifice, a Justice of the Peace. 

CASE STATED. 

John P. Kelly vs. County of LackazvaUna. 

A 'proceeding to impeach ft Justice of the Peace is not a Judicial proceeding, under 
the constitution in force, when the Act of 1804 was passed, or under the 
present constitution. 

Th6 sole power and jurisdiction rests in the Legislature. The Act of the 14th of 
January, lo04, 4 Smith's Law, 107, was passed for the purpose of prpvldlng 
a convenient method of procuring the testimony for the use of the Legisla- 
ture In such cases. 

The duties of k Judge who takes testimony in such proceedings are not Judicial, 
but ministerial, coupled with the bare power to fix a time to hear wit- 
nesses, issue summons to the Justice of the Peace or Alderman, and such 
compulsory process as may be required to procure the attendance of wit- 
nesses — that is. Just so much power as is necessary to procure the testiriiony 
for and against the Alderman. Thl^ testimony he is required to reduce to 
writing and transmit to the tribunal having Jiylsdiction, namely, the Leg- 
islature. 

By the second section of .the Act, the Legislature directed that the costs of 
getting the testimony should be imposed upon the county in which the 
accused official resides, and as a means of ascertaining the amount of costs 
the Judge is required to give the names of witnesses, the numbei; of days 
they were in attendance at the bearing, the cost of serving them with sub- ^ 
poenoes and certify the same to the county commissioners. He is not called 
upon to decide whether the county is liable for any of the services rendered, 
but merely ^o state an account of the services. 

The statute contemplates no court nor record other than that of the Legisla- 
ture. Taxation of costs necessltaties an adjudication. It is an incident of a 
Judgment or decree of a competent court in order that costs may be collec- 
tible by execution. VlThile the taxing of costs in the first instance is the 
act of the prothonotary or clerk, yet in contemplation of law, it is the act 
of the court. Cassilly vs. Richardson. 3 W. 449. 

The taxation -of costs presupposes an action between parties; a competent cdurt 
having Jurisdiction and a final Judgment. Without these there can be no 
Fuch thing as taking costs. 

While under the statute no person other than a constable can be compelled to 
serve a ^bpoena in such case; yet if a private person does serve the pro-' 
cess, he is allowed the compensation allowed by the Act. McAllister vs. 
Armstrong County, 9 Pa. Sup. 423; McClain vs. Lawrence County. 14 ibid. 
273. 
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To hold the contrary because the statute uses the word constable in fixing the 
amount to be allowed, for such services and in connection with the manner 
provided for its ascertainment would be a refinement of reasoning not cal- 
culated to subserve but to 'defeat the manifest purpose of the Act. 

W. W. Baylor, Esq., for plamtiff. 

H. L. Taylor, County Solicitor, -for defendant. 

Opinion by Newcomb, A. L. J. 

April 21, 1903. 

This action is assumpsit and comes here by appeal from the judg- 
ment of an ^tlderman. whereupon the parties agreed upon a case stated 
for* the opinion of the Court as follows : 

^ "The above stated case is brought by John P. Kelly to recover 
from the County of Lackawanna the sum of $9i.i>o for serving sub- 
poenas in No. 302 Noveml^er Term, 1898, in Court of Common Pleas 
of Lackawanna County. 

It is agreed that John P. Kelly, the plaintiff in above stated case, 
served the subpoenas in No. 302 November Term, 1898, In Re: Im- 
peachment of John P. Kelly : that said proceeding, No. 302 November 
Term, 1898, was brought against the said John P. Kelly for the pur- 
pose of impeaching him in his office of alderman in the i8th ward of 
the City of Scranton, Pennsylvania, under the Act of June 14th, 1804, 
4 Smith's Laws 107 ; that the said case was heard before J. M(. Carpen- 
ter, Esq., Commissioner, appointed by the Court to hear said case ; 
that the proceedings in said casfe were certified to the Senate of Penn- 
sylvania, and upon argument the proceedings against the said John P. 
Kelly were dismissed ; that the said John P. Kelly, the respondent in 
said impeachment proceedings, personally served his subpoenas sum- 
moning the witnesses before the said Commissioner to give testiinony 
in his behalf; that the witnesses so summoned were necessary, were 
present, and most of them, if not all, were r-rvorn ; that the said bill of 
$91.20 is a correct bill for serving sair' subpoenas; that notice was 
given to the County Commissioners and demand made for said amount 
of $91.20 before suit was brought. 

It is agreed that irregularities, if any, in the proceeding shall be 
waived, leaving for the Court to decide the sole question of whether 
the County of Lackawanna is liable to said John P. Kelly for serving 
Ihe said subpoenas in No. 302 November Term, 1898. 

If the Court be of opinion that the said John P. Kelly is entitled 
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to be paid the regular fee for serving subpoenas in No. 302 Novembei» 
Term, 1898, then judgment to be entered for the plaintiff for the sum 
of $91.20; if not, then judgment to be entered for the defendant. The 
costs- to follow the judgment, either party reserving the right to sue out 
a writ of appeal therein, to the Superior Court." 

• Thus the case is presented on its merits stripped of all technicali- 
ties and irregularities of procedure which the parties have power to 
waive. 

Bpth parties rely upon the Act of 14th January, 1804, 4 Smith's 
Laws,. 107, relating to the removal from office of justices of the peace 
and providing for procuring testimony for the use of the legislature. 

The defendant's contention is, ( i ) the terms of the statute impose 
no liability on the County for the service of subpoenas unless such ser- 
vice is made by gt,^ constable ; (2) that even then the County is only 
liable for such fees as are certified to the commissioners by the judge 
who took the testimony, and that the bill in question has been expressly 
<]isallowed by him; (3) that the claim has already been disposed of, 
and is res ad judicata by force and effect of the judgment of the 
Superior Court in affirming the order disallowing these fees as re* 
ported in Kelly's Impeachment, 17 Sup. Ct., 344. If this last point is 
well taken it is decisive of the controversy. 

The first paragraph of the syllabus of the report points to a deci- 
sion of the main question in dispute, to wit, that the respondent in such 
impeachment proceedings is not entitled to fees for serving his own 
subpoenas. The opinion, however, as we read it fails to sttstain the syl- 
labus. It- would appear that the Court did not regard that question as 
properly before them. If that be so it was not there decided. The 
case was necessarily treated as a certiorari under the law as it was prior 
to the Act of 1889 (erroneously printed 1887 in the report) which 
brought up for review nothing but the record proper. ^'Finding no 
error upon the record the order is affirmed," is what the Appellate 
Court said in entering judgment. While the proceeding to get into 
that Court was nominally an appeal, it was so only in name. In effect 
It was a certiorari under the old law. All, therefore, that was in any 
sense before the Court was something purporting to be a record show- 
ing a taxation of costs in this Court, exceptions filed and thereupon the 
judge's order disallowing certain fees. As we understand the case it- 
v>as held that there was no error apparent on the face of that record 
and therefore the order could not be reversed, no matter what reasons 
were assigned- for m^'king it. The cases cited by the Court in that 
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connection, viz: McCawleys Appeal, 86 Pa., 187, and Litts vs. Kauff- 
man, 4 Pa., C. C. 329, are very persuasive that this was all that was 
intended to be decided, especially in view of the guarded terms in 
which they referred to the construction put upon the Act of 1804 in 
question by the learned judge whose order was appealed from. We, 
therefore, feel constrained to hold that, whatever else may b^ said of 
that appeal, the point at issue now was not there adjudicated by the 
Superior Court. 

Thus far we have considered that caise as though it were a judicial 
proceeding wherein ah appeal had been taken from a judgment or 
definite order of a court or judge sitting in a judicial capa'city, having 
jurisdiction of the matter in controversy, and power, to make such 
order. This seems to have been taken * for granted by everyone con- 
cerned and up to this time the correctness of this view has not -been . 
challenged. A little attention to the statute will' show that this was an 
error, such as ought not to pass at this time unnoticed. - Under the con- 
stitution in force when the act ot 1804 was passed, as well as that in 
force when the proceedings were begun, the sole power and jurisdic-. 
tion to impeach and remove an aldermafi or justice of the peace» Wtr*. 
.vested in the legislature.. The act was- passed for the purpose of pro- 
viding a convenient method of procuring the testimony for the use of 
ihe legislature in such cases. The title is as follows : "An act direct- 
ing the method of taking testimony in cases of complaint against jus- 
tices of the peace." Its scope and object are' made clearly apparent 
by the preamble, which, together with the body of the act, is as follows : 
'- "Whereas frequent applications are made to the legislature for the 
removal of justices of the peace from office: And whereas the par- 
ties frequently reside, so far f roqi the seat of government, as in a great 
measure to prevent that full and fair examination of witnesses, and in- 
vestigation of the subject, which the nature of the case requires: 
Therefore, 

Sec. I. Be it enacted by the Senate and House of Representatives 
of the Commonwealth of Pennsylvania, in general assembly met, and 
it is hereby enacted by the authority of the same, That it shaH be the 
duty of the Chief Justice of the State, or any other of the Justices of 
the Supreme Court, or the President, or any Associate Judge of any 
of the Courts of Common Pleas, on complaint made in writing, signed 
by at least twenty of the taxables of, any township, or county, against 
any Justice of the. Peace residing therein, to issue his process to any 
constable, commanding him to summon the said Justice so complained 
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of as aforesaid, to appear before him on a day to be mentioned therein, 
which shall not be more than ten, nor less than five days from the date 
of such process ; and also to issue compulsory process to compel the at- 
tendance, as well of the witnesses named by the complainants, as those 
whome such justice of the peace shall require in his behalf ; and on the 
day appointed for a hearing, the said Judge shall proceed to examine 
on oath or affirmation, all such witnesses as may appear, as well those 
who may be produced to substantiate any of the charges against such 
Justice of the Peace, as those whom he may produce in his behalf, and 
shall fairly, carefully, and impartially write down all despositions, cross 
examinations, • and interrogatories as aforesaid taken; and shall there- 
upon seal up, and transmit the same to the Secretary of the Common- 
wealth, who shall lay them before the legislature. 

Sec. 2.. And be it further enacted by the authority aforesaid. That 
each witness for attendance before any Judge, in conformity to the 
provisions of this act, shall be allowed for each day spent as aforesaid, 
fifty cents, and the constable serving each process, shall be allowed such 
fees as he is entitled to by law for similar services under legal process" 
from a Justice of the Peace : Andthe Judge shall transmit. a certified 
schedule, or list of the names of the 'witnesses, and the time they re- 
spectively attended, together with th account of the costs upon each 
process, served by the constable to the commissioners of the county; 
and the expense of such attendance and service, together with all other 
neccessary expenses arising under the provisions of this act, shall be 
paid out of the moneys raised for the use of the proper county, in 
which such Justice resides, upon warrants drawn by the commis- 
sioners of 'the county, upon the county treasurer." 

It is clear that the duties of the judge who took the estimony in the 
proceedings out of which this action arose, were not judicial, but min- 
isterial, coupled" with the bare power to fix a time to hear the witnesses, 
issue summons to the alderman and such compulsory process as might 
be required to procure the attendance of witnesses- — ^that is, just so 
much power as was necessary to procure the testimony for and against 
the alderman. This he was required to reduce to writing arid trans- 
mit to the tribunal having jurisdiction, namely, the legislature. 

By the second section of the act the legislature saw fit to impose 
upon the county the costs of getting the testimony in this way ; anid as 
a means of ascertaining who the witnesses are, how many days they 
have attended the hearing and the cost of serving them ^yi^^ sub- 
poena, the judge who takes the testimony is required to certify to the 
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county commissioners, the schedules specified in that section. He is 
not called upon to decide whether the county is liable for any of the 
service rendered, but merely to state an acount of it. 

As to the substantial duty required by^ the statute, it is to be noted 
that in this instance. the judge did not regard it as judicial, for he dele- 
gated it to another person whom he appointed commissioner to take 
the testimony, which he would not have done had he conceived that 
function to be judicial. But in some way it was at the outset mistak- 
enly supposed that this court had something to do with the matter or 
that he was acting as a court and in some sense entertaining the com- 
plaint in a judicial capacity. He caused it to be filed of record and to 
have a number and term in the common pleas. This initial error at- 
tended upon the proceeding to the end but without other harm than to 
uselessly encumber the» records, and to give rise to an appeal from a 
supposed decree of this court. The testimony was obtained and sent 
forward to the legislature duly attested. But so was the complaint for 
that matter, as were various other papers which had been 'marked 
"filed" to the number and term mentioned in" the case stated. The files 
of this court belong here and cannot belong anywhere else. Neither 
can they be taken elesewhere. A glance at the "record" shows how 
the matter was misconceived from the start. October 8, 1898, petition 
"filed." The same day an "order" that testimony be taken but no 
time was fixed. It was further ordered that the respondent be sum- 
moned to "appear before this court on October 15, at nine o'clock a. m. 
to make answer' to the complaint. He was answerable for the mat- 
ters complained of only to the legislature. He could be summoned 
to attend the taking of testimony on a day certain, not before the court, 
but before the judge — nothing more. 

A "demurrer" was entertained and "overruled." A "motion to 
amend" was "allowed." An "'order of court was Hied directing re- 
spondent to produce dockets," etc.' "An exception was noted to this 
order." "A rule was granted to show cause, etc." Respondent's bill 
of costs was "filed." Upon that an "order" was made "that the 
costs * * ** be taxed as part of costs in this case to be paid, etc., 
unless exceptions are Hied within twenty days." Exceptions were 
"filed." Then, "Aug. 14, 1899, opinion of court Hied sustaining ex- 
ceptions, etc." "Same day filed exceptions to order of court and ex- 
ception noted of record.'' 

What court? and what record? Yet that order, styled an order 
of court was the subject of the appeal. The statute contemplated no 
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court nor record other than that of the legislature. All the foregoing 
entries are appropriate only to a court of record having jurisdiction to 
hear and decide some matter in controversy between parties to a law- 
suit, as well as extensive and varied powers to be exercised in carrying 
the disputed matters to a definitive order or judgment. "Taxation of 
costs** has a well defined and techincal meaning. It is an adjudication. 
Cassilly vs. Richardson, 5 W. 449. It can only be had as an incident 
to a judgment or decree of a competent court in order that the costs 
may be collectible by execution ; and although as a matter of practice 
the taxing of costs is in the first instance the act of the prothonotary 
or clerk, yet in contemplation of law it is the act of the court. Cassilly 
v§. Richardson, supra. So, the taxation of costs presupposes an action 
between parties; a competent court having jurisdiction, and a final 
judgment. Without these there can be no such thing as taxing costs. 
The order appealed from was therefore in a proceeding coram non 
uidice and void. It gained no validity by the appeal or judgment 
thereon. The view had of the case by the Appellate Court was lim- 
ited to the scope of a certiorari and no suggestion of the fundamental 
defect inr it harving been made, it no doubt escaped their notice or the 
writ would have been quashed. 

AS TO THE MERITS, 
The defense to the claim rests upon a literal construction of the 
language of the stattute in question. Clearly the second section of the 
act aims to provide for the payment of the necessary expenses incurred 
in procuring the testimony required both in prosecuting and resisting 
proceedings to impeach a justice of the peace, and in terms puts that 
expense upon the county wh^re the accused official resides. As noted 
above, it also (>rovides a method by which the county commissioners 
may ascertain the amount of such expenses, namely, by the certificate 
of the. judge who takes the testimony. It. is the correctness of amounts 
ihat the statute has in view in making that provision. It is the prima 
facie liability at most that would be fixed by the judge's certificate. 
There might be various r-easons why a claimant could not recover from 
the county. If, for example, any of the witnesses were in the employ 
of the county and accepted their regular salary for the time covering 
their attendance as a .witness in the proceeding, they could not require 
the county to pay witness fees. ^ It is a correct account the judge is to 
S:tate, not to decide a matter of law respecting the ultimate liabiliy of 
the county to pay the claims for attendance and serving subpoenas. 
The correctness of this bill as such has never been questioned. By the 
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case stated its correctness is conceded. It is there set out that the bill 
is correct ; that the witnesses were necessary ; that they were person- 
ally served with subpoenas "and were in attendance. So every purpose 
that the certificate would serve is accomplished and its production 
would be an empty formality. Under such circumstances we can think 
of no reason why the certificate is essential to the plaintiff's case. No 
such reason has been suggested other than the mere letter of the statute 
regardless bf its real purpose. 

But, it is said, one claiming costs from the county must be able to 
point to the. statute requiring the county to pay, and that such statute 
must be construed strictly. That rule is indisputable. However, we 
think its requirements are met by the plaintiff in this case. We can 
discover no reason why this act doesn't make the county liable to any- 
one who serves the subpoena, whether he be constable, sheriff, police 
officer or private peison, provided the proper atid necessary witnesses 
are effectively served and their attendance thus procured. Tq hold 
the contrary because the statute uses the word cc«istable in fixing the 
amount to be allowed for such service and.ih connection with the 'man- 
ner provided for its ascertainment, .would be a refinement of reasoning 
not calculated to subserve but to defeat the manifest purpose of the 
act. The real question is whether the services in question are such 
as the statute requires the county to pay for, and, have they been ren- 
dered ? What possible difference can it make to the county or anyone 
else concerned who served the subpoenas? If the law makes the coun- 
ty liable to pay for 'the service it costs no more to pay the respondent 
than to pay the constable. 

The reasonable view of the matter is simply this, that under the 
terms of the statute no person other than a constable can be compelled 
to serve subpoenas in such case ; but if a private person does serve the 
process he is entitled to the compensation allowed by the act. We re- 
fer for authority for this conclusion to McAllister vs. Armstrong 
County, 9 Pai. Sup. 423 ; McLain vs. Lawrence County, 14 ibid, 273. 

Therefore, being of opinion that upon the care stated the plaintiff 
is entitled to recover, we direct judgment to be entered in favor of 
plaintiff and against the defendant in the sum of fiipety-one and 20-100 
dollars (91.20). 
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In the Court of Common ^ Pleas of LackazvanUa County, No. 1,361' 
September T^rm, IQ02. 

RULE FOR NEW TRIAL. 

Safety Investment and Loan Company ,to the use of C. H. Lewis, 
Receiver, vs. Harvey Van Kleeck et al. 

•A New' York corpdratioil loaned money to a resident of PennsylvuA'a, To secure 
the payment of the loan, a mortgage wa^ given. / . 

Upon the corporation becoming insolvent a receiver was appointed to wind: up its 
'. affairs. > 

Two questions arose. 1st: .Was the mortgage a New YorH or Pennsylvania con- 
tract? > . 

2nd: Was the mortgagor's indebtedn^s to be ascertained according to the nile 
prevailing In Pennsylvania, relating to the settlement of the affairs 0% ah 
insolvent association, or according to the New York rule?' . 

It was shown. that the mortgage ^as on land in Pennsylvania and that an agent. 
* appoints by the company, collected, in Pennsylvania, all . the dues, pre- 
miums and interest due on the loan and remitted them to the heme offlce^in 
Syracuse,! N. Y. 

It was through such means that the corporation carried on its. business. 

The express terms of the contract, which was' the ixigrtgage, the mortgagor under- 
. took to pay the mortgage "at its o^ce in Syracuse. N. Y., its successors 
or assigns, the Just sum of one thousi^d dollars, with interest and premium 
thereon." * . 

It also appeared that the certificate of stock issued to defendant had endorsed 
on It the following cjauae: "All -payments in money, payable in any man- . 
ner, or upon any account, either to or by this corporation, must be made at 
the principal office of the corporation, at Syracuse. N. Y, The, by -laws of 
the company contained a similar proviso. 

Whatever noight be said as to- the/extent of the authority of .the agent, Jt cannot 
be. gainsaid, that if for any reason there jshould 'be a call, warranted by 
law, foK. the payment jof the principal sum. named in the mortga,ge, tJuch 
principal sum would be payables only. in Syracuse, and that a payment to 
the agent would not discharge the mortgage. Therefore the answer to the 
. / flrst question is, the contract .4s *. New York and not a Pennsylvania con- 
( tract. Bennett vs. The Aissociation. 177 Pa.. 233; The Association vs. Berlin. 
201 Pa.. 1; Beso vs. The Associatlo:y. 1201 Pa.. 355. 

As *to the second question: When a receiver was appointed, and the company 
ceased to do business and nothing further remained but liquidation. t}ie ex- 
isting relations between the parties were, to sohie extehti severed by the. in- 
solvency. * 

The change effected in the obligation of the defendant to the company may be 
found in the rule applicable to insolvent building associations incorporated 
under the law of Pennsylvania in Strohen vs. Franklin Saving and Loan 
n Association. 115 Pa., 273. wherein it is decided that a borrowing stocksolder. 
in settling with aji Insolvent building and lo'jn association, should be re- 
quired to pay what he actually received, with Interest, or that the pay- 
ment of the stock should not be credlitfed" toTeduce the loan. 

In the present case the New York rule, relating to the settlement of loans due to 
insolvent building associations, must govern. That rule is. when a building 
association becomes Insolvent ahd a receiver Is appointed, the loans by the 
association are payable at once notwithstanding the fact that the terms of 
the contract providing for payments by installments, payments of dues on 
shares, and all premiums cease, and the amount due on the loan Is 
chargeable with legal interest frqm the day of the insolvency. 

In ascertaining the amount due from the borroWfer no allowance I& to be made or 
credit given for the dues paid on thepe share?. The borrower is still a mem- 
ber and must wait for the dividends on his shares until the assets are col- 
lected. Nor cAn the borrower be credited, on his loan with the premiums 
paid by him. 

The rule laid down in Strohen vs. Franklin Association supra is followed in nearly 
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all the jurisdictions, and especially In New York court of appeals. Breed. 
Receiver.. vs. Ruoff et al., 173 N. T., 340. 

Mr. George D. Taylor, for plaintiff. 
Mr. J. W. Carpenter, for defendant. 
Opinion by Edwards, P. J. 
May 6, 1903. 

Two legal questions are involved in this case : 

1. Is the mortgage given by Van Kleeck to the plaintiff com- 
pany a New York or a Pennsylvania contract? 

2. The Safety Investment and Loan Company having become 
insolvent and a receiver having been appointed to wind up its affairs, 
is the mortgagor's indebtedness to be ascertained according to the rule 
prevailing in Pennsylvania relating to the settlement of the affairs of 
an insolvent association, or according to the New York rule? 

A brief reference to the facts is necessary in order to apply the 
law which should control the disposition of this case. The Safety 
Investment and Loan Company was organized under the laws of the 
state of New York, having its office in Syracuse, N. Y. In its organ- 
ization, purpose and methods of operation it is like many other foreign 
loan associations doing business in Pennsylvania, and with which we 
have become familiar through cases to be found in the reports of our 
appellate courts. The defendant Van Kleeck, who lives in Jermyn, 
Lackawanna county, Pennsylvania, subscribed for ten shares in plain- 
tiff company. These shares are known as Class A — investment shares. 
His dues on the shares were fifty cents each per month, or five dollars 
pe^^ month on the ten shares. A proper certificate was issued to him, 
in January, 1895, according to the entry on the application- for shares, 
although the certificate itself is dated January 15, 1896. This discrep- 
ancy's of no consequence in this case. The material fact is that Van 
Kleeck was a member of the plaintiff company or association and that 
the dues on his ten shares were five dollars per month. In January, 
1896, Van Kleeck became a borrower. The Investment Company 
made a loan to him of $1,000, taking from him as security a mortgage 
upon his land in Jermyn. In this manner the. relation of the defendant 
to the plaintiff was changed. He had become a borrower as well as a 
shareholder. After making the loan the defendant's monthly payment 
was fifteen dollars, divided* as follows: Five dollars dues on the ten 
shares, five dollars interest on the loan, and Jive dollars premium on 
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the loan. The five dollkrs dues on the shares is a payment that the 
defendant was bound to pay as a shareholder; the Hwe dollars interest 
is at the rate of six per cent, on the loan, anrd the five doUajs premium 
is the usurious part of the contract, if it is to be judged by the laws, of 
Pennsylvania. There are many devices on the part of building asso- 
ciations in charging premiums.. Some take out the whole premium • 
froni the loan at -the time the loan is made and others divide the pre- 
mium into monthly payments. Whichever way it is done, the pre- 
mium is usurious unless warranted by authority of law. 

Having stated these preliminary facts we shall how proceed to 
answer the first question : Is the contract in this case a N€w York or 
a Pennsylvania contract? Defendant's counsel contends that it is a 
Pennsylvania 'contract because the mortgage is on land in this state 
and because further the dues on the shares and the premium and the 
interest on the loan were paid in Jermyn, Lackawanna county, to an 
agent of the plaintiff, a resident of Jermyn, appointed for that purpose 
by the plaintiff. The evidence shows that the defendant subscribed 
for the shares at Jermyn, that he signed the application for the loan at- 
Jermyn, that he made his monthly payments on the shares and loan to 
fhe agent, .George S. Dunn, at Jermyn, who forwarded the money with- 
other collections of a like character to the company's office at Syracuse, 
N. Y. , There is no question as to the express authority of Dunn to do 
what he did on behalf of the company. He organized what are known 
as "local branches" at Jermyn and other places : he himself was the 
secretary and treasurer of the branch at Jermyn ; he received commis- 
sions on the moneys forwarded to Syracuse; the branches which he 
established remitted through their local treasurers directly to Syracuse, 
with the exception of those at Jermyn and Jessup, for which the re- 
mittances were made by him. The authority of the agent is fully de- 
fined in his certificate of appointment, which is as follows: "Safety 
Investment and Loan Company, of Syracuse, New York. This is to 
certify that George S. Dunn has been appointed manager of the Safety 
Investment and Loaii Company, for the state of Pennsylvania, and is 
duly authorized to solicit membership, establish local branches and col- 
lect and receipt for the stock premium on all classes of instalment 
shares, also collect atid receipt for monthly payments on the same. 
Safety Investment and Loan Company, Charles A. Fox, secretary and 
manager. Dated,. Syracuse, New York, this first day of December, 
1894." 
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.. Conceding the authority of the ag^nt to be as expressed in the 
certificate and as further distlosed in the testimony, We fail to see how 
it affiects the contract, in this case The plaintiff company being a cor- 
poration was bound tp.nianage Its business through agents. Haviiig 
decided to do business in Pennsylvania and having complied with the 
requirements of the law authorizing it to do business in this state, the 
only practical way by which it could do sp was through" agents. Local 
branches w»ire established in various towns throughput the state ; the 
officers of these branches solicited subscriptions for' shares, cpflected 
dues, 6ri shares, and' premiums and interest on loans, and remitted the 
moneys thus collected to the home office in Syracuse. ^ It was through 
sucl) means that the corporation carried on its business. It could not 
well do it in any other way. But, this does not change the nature of 
the contracts between the shareholders or borrowers and the loan com- 
pany, it is reasonable to hold that the payment of stock dues arid of 
preifiiums and interest on. loans to an agient, to be by him- remitted in 
the regular course of business to the company's office in.SyracusJ^js a 
payment to the said feomjpany at its home office. Oiitside of the ajs^- 
ment which might be based on the necessity a corporation isundei to 
transact business through its agents, it appears to us, clearly that th? 
qujestion now under^cPnsideratiPn is detemjined by the express terms 
of the confriict itself ,. which is the 'mortgage in this case. The mort- 
gagor undertakes to pay to the ' mortgagee ''at its office in Syracuse, 
i^i Y., it^ successors or assigns, thft just suin^of one thousand dollars^^ 
\Vith interest and premium' thereo/i/' . We find also that the applica- 
tion for shares signed by Van Kleeck and the certificJate of stock issued 
'to him hUve endorsed on thfem the 'fpllowing, clause: "All payments 
of any money, pajrable in any itiannefr, or upon 'a,ny account, either to- 
or by this corporation, must be made at the principal office of the cor- 
pof^tion.at Syracvtse, N.- Y." The .by-laws of thfe company also have 
/the saine proviso with the additional' provision regulating the estab- 
lishment of local- boards, to facilitate the business of s the company. 
Whatever might bie said as to the extent of ^tjie authority of the agent 
'(}e6rge S. Dunn, it cannot- be gainsaid, that if for. ajiy. reason there 
should be a call, warranted by kw, for the payijnent of the principal 
sum named in the mortgage, suchi principal sum wpiild be payable only 
m Syracuse, and that a payment to the agent would not discharge the 
uxortgage. Our opinion therefpre is that the contract in the. present 
case is a New York, and not a Pennsvlvania, contract. 'As authority 
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. tor our conelusion we refer to three cases only: Bennett vs. The Asr 
sociation, 177 Pa., 233; The Association vs. Berlin, 201 Pa., i; Beso 
vs.- The Association, 201 Pa., 353. 

The second question in this case is the relation of the /defendant to 
the Loan Company, since its insolvency and by reason thereof. The 
time of the insolvency of the company Is fixed as of l!)ec.> 1901, when 
a temporary receiver was appointed in New Vork. At this time th^ 
company ceageii domg business. Nothing remained but liquidation. 
The existing relations between the parties were to some extent severed 
by the insolvency. What change "was then effected in the obligation 
of the defendant to^he company as a member and borrower? The 
rple applicable to aa, insolvent .building association incx)rporated under ^ 
the law oi Pennsylvania is dearly laid down, in Strohenvs. Franklin 
Siaving and Loan Association, 115 Pa., 273, wherein it is decidied that 
a borrowing stQckholdejf, in settling with an insolvent building associa-' 
lion, should be required to pay what he s^ctually received with interest, 
but that the payments on the stock shotild not be credited to reduce the . 
ioani . In the opinion Mr.. Justice Paxon says : "The insolvency of the 
company, as before observed, putis a^i end to its operations as a building 
assiociation ; to a certain extent, it also ends the* contract between it 2^6 
its members respectively, and. nothing remains but to wind it up in 
such a mariner as to. *do equity to creditors, and between the mem- 
bers themselves.* As. regards the latter, care should be taken to adjust 
the burdens equally, and not to throw upon either borrower?, of non- 
borrowers more than, the jr respective- share. That result' may be 
reached by requiring the borrower to repay Ivhat he actually received 
with interest. He would. then be entitled, after the debtfe of the cor- 
poration are paid, to a pro rata dividend with the non-borrower ior 
what he has paid upon his stock. He will thus be obliged to bear his 
proper share of the losses. To. allow him to credit upon his mortgapje 
liis payments on his stock would enable him to escape responsibility for 
bis share of the losses, and throw. them wholly upon the non-borrowers.. 
In other words the borrower would escape without loss. It Will not dp 
to administer the affairs of an insolvent corporation in this maniier/' 

If w^ apply the Pennsylvania rule to the settlement of. the mort- 
jrage in this case at bar it would make a difference of about $400' in ; 
favpr of'the defendant. The amount paid as dues on t'he ten shares 
cannot be applied on the loan under any rule of settlementj.^and the in- 
terest paid by the defendant was also a legal charge because he. re- 
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coived.the full thousand dollars when he made the loan. But, he 
would be entitled to a deduction of the premium paid with an allow- 
ance of interest thereon. The evidence shows this amount to be 67 
months at five dollars per month. There is no dispute as to the pay- 
ments, so that the exact amount of this' deduction as claimed by the 
defendant can be ascertained from the record by a simple ccHnputation. 
In the present case we are of the opinion that the N,ew York rule 
relating to the settlement of loans due to insolvent building associations 
must govern. What is the rule in the state of New York? If we con- 
. fiae ourselves to the evidence, as we are probably J)ound to do in ascer- 
taining the law of -another state on a given question, there is only one 
answer to this inquiry. . When a building association becomes insol- 
vent and a receiver is appointed, the loans made by the association are 
payable at once, notwithstanding the fact that the terms of the con- 
tracts provide for payment by mstallments. Payments of dues on 
shares and of premiums cease, and the amount due on the loan is 
chargeable with legsA interest from the date of the insolveiKy. -In 
ascertaining the amount due from the borrower no allowance is to be 
made or credit given for the dues' paid on the shares. The borrower 
is still a member and he must wait for the dividends on his shares until 
the assets are collected:v Nor can the borrower be credited on his loan 
with the premiums paid by him. This item is the only matter in dis- 
pute in the present case. As it appears that questions of kindred char- 
acter to the one now under consideration in -connection with the settle- 
ment of loaiis due to insolvent foreign building associations are now 
pending in our court, and are. liable to come before us at any time, we 
are disposed to extend the discussion of the case. 

I. As to the dues paid on the shares. There is no dispute as to 
the general rule. It is laid down clearly in Strohen vs. Franklin As- 
sociation, supra. This ca6e is followed in nearly all the jurisdictions 
and especially in the New York Court of Appeals, Breed, receiver, vs. 
Ruoff, et al., 173 N. Y., 340. In thi^ case it is stated in substance that 
a borrower is to be regarded as a member of the association none the 
less that he is borrowing member. He agreed to pay dues as a mem- 
ber, not as a borrower, and mtist have paid them whether he ever be- 
came a borrower or not. Under the terms of the association or of the 
loan, the dues are not paid on account of the loan, nor could they be 
credited against the loan pro tanto. The Opinion in this case cites as 
authority, Hannon vs. Cobb, 49 App. Div, 480, to which case we shall 
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refer again on another point. Notwithstanding the general rule is as 
stated above, there are some exceptions to it. One exception is where 
the charter of an association provides in case of insolvency for the 
application of the dues paid on shares, as a payment pro tanto on loans, 
ifpon a specified basis.' Another exception is based upon the equit- 
able demands of the situation in cases of insolvency. If the receiver 
is able to ascertain the amount of dividend: which a borrowing mem- 
ber will be entitled to 6n his shares, it is his duty to apply the amount 
as a credit oh the loan. This was done in the case of Hannon vs. 
Cobb, supra. But this exception must be a rare one. The assets of 
the ordinary' insolvent' association are of such a character that nothing 
less than a final realization of them can determine the dividend pay- 
able, on the shares of the members. 

In the case at bar, as stated by us before, the defendant makes no 
claim for credit on account of the dues paid by him on his shares. We 
have nevertheless deemed it proper to state the law on this subject. 

2. Is. the defcndan} entitled to a credit on his loon for the prem- 
inm paid by him? According to the rule in Strohen vs. Franklin As- 
sociation, supra, the leading Pennsylvania case, the premium must be 
deducted. The rule in New York is otherwise. The "premium" 
qnestioiv is not free from difficulty when treated as a general proposi- 
tion in equity. There are several methods by which building associa- 
tions charge premiums on loans ; but we need now refer to only two 
methods. One' is to deduct the whole premium from the amount ot 
the loan at the time the loan is made. This was the method adopted 
by the association in the Pennsylvania case already cited. The bor- 
rower gave a mortgage for $4,200, but received only $1,932 in cash, 
the balance, $2,268, being the premium. In a contest with the receiver, 
the borrower received credit on the loan for the premium. The sec- 
ond method is to distribute tH^ premium into monthly payments to be 
paid during the life time of the association. That was the method 
adopted by the plaintiff company in the present case. The defendant 
paid five dollars per month on account of the premium and now claims 
credit for these payments on his mortgage. This question is directly 
ruled in New York by.the case of Hannon vs. Cobb, supra, wherein 
the Court in commenting upon an Illinois case says : 

"By a similar Course of reasoning, the learned Judge reached the 
conclusion that the borrower is entitled to- credit for only such portiofi 
of premiums paid as the number of years or fractional parts thereof, 
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luilived by the association bear to the entire period of its normal life^ ■* 
which in the case he was cbnsi,dering was eight, years. In the present 
case,, however:, the premiu'm was paid in instailments for the length of 
itme that the loan had actually run, and, consequently, Within the. rule 
laid down in the case cited, the plajntiff would, be entitled to no credit 
fo;- premiums paid. If thife $eems like a harsh ilile^' it must be borne in 
mind that both borrower at^d stockholdei; arfe common sufferers by 
reason of the untin;iely and unfortunate termination of the association 
of which they were "members," and that to credit the former with the 
entire amount .of premiums paid "would have the effect to reduce the 
impaired assets to that extent and .thus deprive the stockholders of 
their just and proper share of such assets which are made up in large 
part of the premiums paid in. Such a result \vould certainly be in- 
equitable to the stockholders, and consequently, one which should be 
avoided if possible.*' 

The" New York Appellate; Division adopts the law laid down in 
Towle etal. vs. American Association, 6i Fed. Rep., 446, and as appli- 
cable to the preset discussion we quote a part of the opinion : 

"The most .difficult question relates to the^ premium. The bor- 
Towi^'has, at a stated mieeting, bid a certain premium, presumably the 
highest offered, for the privilege of ofctainihg the loan. The gro^s 
amount of this prertiium has already been deducted froni the money 
advanced, but is included in the, face of the loan. It is urged that he 
ought to J)e credited With the premium, because 'he has neither received. 
. it in money nor its- consideration in thfe length of time for which the 
loan was to run, or in the manner of its re-payment as .originally con- 
templated. Thfe objection would be insuperable if the borrower at, the 
tiine of the loan stood in the attitude of a stranger to the association, 
and the act of borrowing constituted such contract as usually arises 
upon a Iqian. In such a case the lender could nbt insist upon the prem- 
ium while withholding a portion of the consideration arid benefit upon 
which it was passed./ But ^he relation between the borrower and his 
associate stockholders,'- and the legal relationship arising frorii the 
transaction, are not of, that character, as has ali'eady been poinded out. 
it follows that these Ugal principles are not necessarily controlling. 
The question «nancipates itsdf , therefore, from legkl or contract tech- 
nicalities, and reduces itself to one of simply equity and iair play- The 
inability of the '^sociation to proceed to Jts expected * termination by 
reason of the impairment of its collectible lo?ins is attributable alike ta 
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e^ch stockhblder. \The officers of the association. are theii' agents, aiid 
the results of their investments are alike the forttme or nrtisforturie of 
each .stockholder J whether it be borrower or non-borroWer. When a 
condition thus brought about justifies a court of equity in peremptor- 
; ally terminating the career of the association, the adjustment should 
be /made as near upon the line of- what Would take place if the asso- 
;ciation lived out its life as is possible. I' can think ol ho fairer rule 
ihanvto regard the homiftaMife of the association as; eight years, and to 
look upon eacH year short of that period as an aliquot portion thereof. 
This would giv^. the borrower credit for such premium as^the number 
of years, or fractional portions thereof, unlived by the association, t^dir 
to the whole period of its normal . Hfe of eight years. To that extent, 
Uie premium, is unearned ; for the period already passed it has been, 
earned. It is true that the borrower might not have bid the premium 
if he had foreseen the prematurie death of the association; but neither 
woi,ild his fellbw stockholders, with a like . fore-knowledge, have con- 
tributed their installments. . The; mis fort vme of the one is not greater 
ihart that of the other. If the borrower were to be 'credited >yith" the 
entire premium, the tj^kitig possession of the assets by a court of equity 
wQUld 'immediately reduce the ialready impaired assets by the amount 
of the aggregate premiums. It might easily be that the intervention 
of equity near th^ close of the eight year^ woilld, under such, circum-, 
stances, be a positive boon to the borrower, by' incidentally deducting 
from the loan a large percentage of the principal. The terhptatioh and 
uncertainty thus introduced, ought, if possible, to be adverted." 

In accordance with the views expressed by us in the foregoing opiri-'. 
ion the rule for a new trial in this case is discharged and a nen^ trial' is . 
refused, . 



The lands of an intestate' are held, in Carr t'. Hull (Ohio) 5j& L. R. 
A. 641, 'not to be subject to sale to pay the costs of administration alone, 
.though subject to the payment of his debts iand the year's allowance to 
the >Yidow and minor children,, in case the. personalty is insufficient> 
ind charges of administration .incident to the sale of the land. ^ 



An adverse user of an easement for the period specified in tjie 
statute baring actions for the recovery, of land is held, in Boyce v. 
-Missouri P. R. Cp. (Mo.) 58 L. R. A. 442, to raise a conclusive judicia! 
presumption of a prescrifjtive right by lost grant, 
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A verbal assignment of a policy of life insurance by the in- 
sured, accompanied by words indicating an intention to give and 
by a delivery of, the policy, is held, in Steele vs. Gatlin (Ga.), 59 
L. R. A. 129, not to constitute a ^jomplete gift; and in such case it 
is held that a court of equity will not interfere at .the instance of the 
alleged donee to complete the gift, wfien she has not acted, to her 
injury or incurred expense on the faith of it. 



Adverse possession of part of a strip of land dedicated as a city 
street, and accepted by the authorities as such, is held, in Norrell 
vs. Augusta . Railway & Electric Co. (Ga.), 59 L. R. A. loi, to give 
no title by prescription, although such possession is under a deed 
frOm the dedicator subsequent to the deed to the municipality, and 
the part so occupied Has never been opened and used by the city as 
a street. 



Directors of an insolvent manufacturing corporation are held, 
in Nappanee Canning Co. vs. Reid, M. & Co. (Ind.), 59 L. R. A. 
199, to be entitled to apply its assets to their own unsecured claims 
against it, and to its obligations upon which they are individually 
liable, although the result is to deprive persons who have contra :t- 
ed with it of any remedy for breach of its contracts. 



A private way is held, in Stickley vs. Sodus Township (Mich.), 
59 L. R. A. 287, not to becpme a public one by user, under a statute 
providing that roads that have been used as such for ten years 
shall be deemed public highways, where it was built, for private 
gain, from a public highway to a private ferry landing, and has 
always been maintained by private enterprise, the township having 
in no way indicated an intention to accept it, while the ferry license 
was granted on the express condition that the licensee should main- 
tain the way. 



Land held by a debtor and his wife by entireties is held, in 
Laird vs. Perry (Vt.), 59 L. R. A, 340, to pass, except her right of 
survivorship, by his, assignment of all his estate, real and personal, 
for the benefit of creditors^ under statutes making everything pass 
which might be taken in execution against him, but providing that 
neither the wife's separate property nor its products shall be liable 
for his debts. 
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In the Court of Common Pleas of Lackazianna County, No. 1376, 
September Term, 1^02, 

RULE FOR NEW TRIAL. 

The Abington Dairy Co., Limited, assigned to the Abington Dairy Co., 
vs. T. H. Reynolds. 

An action was brought against two persons and on the trial the plaintiff was al> 
lowed to amend by striking out the name of one. 

On the trial the plaintiff alleged that the remaining person was the responsible 
party. This wag denied by the defendant, .who was corroborated by book' 
entries and testimony of the bookkeeper. 

Held, that It. was not error to call a Jury's attention to the testimony of the book- 
keeper, who testified that she started an. account against A and afterwards 
added the name of B. 

■While the acts or declarations of a director In a corporation will not bind or In 
any manner affect it unless they are shown to be within the scope of his 
original powers or of some special agency, yet this principle should not be 
confounded with the powers of. a member of a limited partnership. 

Pfirtnership association has, under the Act of 1874 and Its supplements, many 
of the features of a corporation, yet It is a co-partnership In which the mem- 
bers can have immunity from personal liability, if the statute be complied 
with. 

The essential difference between the two partnerships, known to the law, is that 
the one is a commbn law association with general liability, and the other a 
statutory association with limited nihility of its members. Corresponding 
to such limited liability, the powers of the member, as such, are limited by 
statute in respect to creating debts and incurring liabilities against the asso- 
ciation. 

The powers are taken from the members and vested In the - managers — but not 
necessarily in the board of managers. 

In the absence pf any action of the board of directors to the contrary, a director 
of an association has power to negotiate a bill, to settle it, compromise or 
do anything else with reference to it that might have been done by the 
board, and his correspondence on the subject of the bill is, for the purposes 
of the contract, the correspondence of one having power to speak for the 
company. . 

It was not conclusive on the question ofthe identity of the person to whom pri- 
m^ry credit was given, but a circumstance which the defendant was en- 
titled to have considered by the Jury, together with other circumstances 
bearing on the same question. 

Messrs. Vosburg & Dawson for PlaintiflFs. 

Mr. A. A. Chase for Defendants. 

Opinion by Newcomb, A. L. J. 

May 18. 1903. 

This action was brought against T. H. and W .G. Reynolds, but 
at the trial the plaintiff was allowed to amend by striking out the 
Ifltter as one of the defendants. The plaintiff's claim was for about 
S287, and founded on an account for milk delivered to W. G. Reynolds 
between April i and October 8, 1901, by the Abington Dairy Com- 
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pany, Limited, and purporting to be charged *on its books to both the 
original defendants. . 

It was shown at the trial that at the time the bill was contracted 
the company was a limited partnefship, admittedly under the Act of; 
June 2, 1874, P. L. 271, and its supplements, and that having been 
afterwards incorporated, this account was assigned by the partnership 
to the corporation before suit was brought, but the date of incor- 
poration did not appear. As a matter of fact that date was January 26, 
1902, and counsel have agreed that we may treat it as so proven. 

The plaintiff's allegation was that the milk in controversy was 
delivered to W. G. Reynolds upon the credit of his brother, T. H., the 
defendant, who negotiated the contract and promised to pay for it. 
This was denied by the defendant, who interposed the further defense 
that the promise, as testified^ to by the plaintiff's witnesses, constituted 
a contract of guaranty and was within the statute of frauds.. The 
jury found in favor of the defendant and the plaintiff took this rule, 
assigning a number of reasons, all of which were apparently abandoned 
at the argument, excepting the first two, viz. : "First,, the court erred 
ill admitting in evidence the letter written by G. M. Carpenter and in 
commenting on it in his charge. Second, the court erred in chaining 
the jury in substance that Miss Lehr testified that she started the 
account against W. G. Reynolds and afterwards added the name of 
T, H. Reynolds to the account." 

Taking* up the second reason, it is enough to say that the instruc- 
tion in this regard is amply justified by the testimony referred to, as 
will be seen by reference to it at page 13 of the transcript, et seq. We 
directed the attention of the jury to the argument of the defendant's 
counsel that the state of the books bore evidence that the priniary 
charge was not against him, but against his brother, as follows : "I 
think the allegation is made h^e that the books bear evidence of the 
account having been first charged to W.. G., and that upon ihe face 
of the books themselves there is evidence that the name T. H., that is 
the defendant, was added afterwards:. My impression is that the book- 
keeper testified that in the first instance she did so start the account, 
and that she added T. H's. name later on, when her mistake, as she 
called it, was (iiscovered by the manager. You have a' right to examine 
the books, to look at them, such of them as have been' put in evidence, 
and to judge whether there is anything in that argument, and if .so 
how far it is sustained and what effect shall be given to it." There 
was other evidence not without bearing upon- this point. There were 
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many bills and statements in evidence, some of which contained credits, 
and some being receipted for in their entirety. All of these were made 
out by the bookrkeeper, Miss Lehr, according to her testimony,, ffonfi 
the bookSj and they were all made to W. G. Reynolds ; not one of 
them bore the name of the defendant. It was not claimed that any 
bill was ever sent to hira until just before the -suit was brought, when 
a statement or bill was sent him by the plaintiff's lawyer. There was, 
in our opinion, enough evidence to call in question the integrity of 
the books to warrant some attention to the defendant's theory on this ._ 
point, and we fail to see any just ground of criticism of the charge 
m this particular. 

As tO' the, other matters complained of, the learned counsel for 
the plaii\tiff urged, that it was error to admit the letter of one of the 
Dairy Company's directors, upon the ground that the acts or declara- 
tions of a director in 'a corporation will not bind or in any marineir 
affect it, unless they are shown to be within the scope of his original 
powers or of some special agency; This is quite true, but to apply 
It here would be to confound a limited partnership with a corporation. 
While '&uch*partnership association has, under the Act of 1874 and its 
supplements, n^any of the features of a corporation, it is still a co- 
})krthership, but one in which the members can have immunity from 
personal liability if the statute be complied with. In speaking upon 
this subject in Elliot vs. Himrod, 108 Pa., 569, the Supreme Court, 
by Mr. Justice Trunkey, said: 'The formation of a limited partner- 
ship, association is materially different from the creation, of a corpora-' 
tioh. Such association is treated in the statute as a partnership which, 
iipo^i th^ performance of certain acts^ shall possess specified rights 
* and' immunities. In contemplation that the association may consist of^ 
many mejnbers, for convenience it is clothed with many of the features 
and powers of a corporation, such as the right to sue and be sued,' 
j;fant and receive,, in the association name. But no man can purchase 
the , interest of a member and participate in the subsequent business^ 
unless by a vote of a majority of the members in number- and value 
of the|r interests. No chJarter is\granted to the persons who record 
tlieir statements. When they are suW for a debt and claim immunity 
founded on such statement, it is competent for the plaintiff either to 
point to a fatal defect on its face, or to prove that an essential requisite, 
though formally stated, is falsely stated." 

The essential difference between the two partnerships known to 
the lawris that the bnejs a common law association with general lia- 
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bility, and the other a statutory association with ^limited liability of 
its members. Corresponding to such limited liability, the powers of 
the members, as such, are limited by statute in respect to creating 
debts and incurring liabilities against the association. The powers 
are taken from the members and vested in the managers — but not 
necessarily in the board of managers. Up to five hundred dollars one 
manager may exercise such power: beyond that amount any two may 
bind the partnership, providing the obligation be evidenced by some- 
thing in writing over their signatures: Act of May lo, 1889, 
P. L., 183. 

In this case the' term "director" was used in describing Carpen- 
ter's connection with the association. But it may be safely assumed 
that they didn't have both a board of "managers" and a board of 
"directors." It is quite immaterial whether he be called one t^r the 
other. In the absence of any action of the board of directors to the 
contrary, he had power to negotiate a contract of this kind, to settle it, 
compromise or do anything else with reference to it that might have 
been done by the board, and his correspondence pn the subject of the 
bill was, for the purposes of this case, the correspondence of one 
having power to speak for the .company. It was not conclusive on 
the question of the identity of the person to whom the primary 
credit was cii^iven, but a circumstance which the defendant was en- 
titled to have considered by the jury, together with the other circum- 
stances bearing upon the same question. . Irf that way it was ad- 
mitted, and instructions to that effect given to the jury regarding it. 
The letter was written sometime after the milk deliveries had ceased 
and the sending of many ineffectual bills to the defendant's ^brother* 
It was dated at Scranton, Nov. 18, 1901, and written upon the letter- 
head of the Abington Dairy Company, Limited, presumably from the 
company's office. It was as follows : "Thos. Reynolds, Esq. : I wish 
you would drop in and see Fred about your- brother's bill. Can't we 
get him to pay so much each' month en this bill ? Come in at any rate 
and let's see what can be done. Yours truly, George M. Carpenter." 
The Fred referred to was evidently Mr. Stone, the superintendent, who 
testified to the contract with the defendant. 

There were in evidence two payments on account made by the 
brother during the month of May, 190T, both of which were credited 
to him, and for which he had receipts in his name. One for 'fifteen 
dollars was signed, "Abington Dairy Co., per.G. M. Carpenter," the 
other "Abington Dairy Co., G. M. C," in the same handwriting for 
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ten dollars. To that extent this director was shown to have some 
personal cognizance of the transaction out of which this suit arose;, a 
circumstance to which some attention was given — and we think 
properly — in determining the admissibility of this letter. 

Entertaining these views, we see no reason to disturb the verdict 
and the rule for a new trial is discharged. 



/// ihc Orphans' Court of Philadelphia County, No. 2^j, October Term, 

IpOJ 

PETITION FOR' ACCOUNT, 
> Bortin's Estate. 

Petitioner claimed that he was a creditor of decedent. At the examiner's meeting 
he testified that decedent bof rowed money from him and save him a judge- 
ment note for the amount due. Three witnesses testified that decedent ad- 
' mitted that he owed money to petitioner. Several witnesses for respondent 
testified that petitioner admitted that decedent was not indebted to him, 
and three of them testified that the signature to the note was a forgery. 
Held, that he had failed to make out a prima, fade case, and should es- 
tablish his claim by proceedlngrs at law to recover upon the note, the pro- 
ceedings in the Orphans' Court to dtaj^ meanwhile. 

M-essrs.. Monaghan & Phillips for Petitioner. 
Messrs. Gratz & Wadsworth, Contra. 
Opinion by Hanna, P. J. 
April 25, 1903. 

After a careful examination of the testimony in support of this 
application, it very clearly appears that petitioner has not made out 
the prima facie case which entitles him to an account. 

In the first place, the petitioner is not a cpmpetent witness in 
support of his claim, and the examiner, for this reason alone, might 
well have declined to take his testimony : and if it had been insisted 
upon by petitioner, theil to make an interlocutory report to the court 
requesting instructions. We must, therefore, disregard this portion 
of the testimony. It need hardly be further stated that th^ testimony 
respecting the validity of the judgment note also requires us to hesi- 
tate before compelling the filing of an account. 

As petitioner has failed to satisfy us as to the validity of the note, 
wc think he should establish his claim by proceedings at law to re- 
cover upon the note. Should he obtain a verdict and judgment,, then 
he will,' tmquestionably, be in a position to claim that an account be 
filed. Until this be done, we will suspend further proceedings upon 
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this application. This is now iiirecfed, and further proteedings sus-i 
pended. The examiner,'s fee a,nd clerk'^ costs to be paid by petitioner, 
with .the right to claim reimbursement from the estate should it be 
hereafter held liable for the amount of the petitioner's claim. 



In the Court of Common Pleas of Lackaivanna County. No. '*S^4 
January Term, ipoj. 

RULE VOR JUDGMENT FOR WANT OF SUFFICIENT AFFI- 
DAVIT OF DEFENSE. 

Commomi'calth to use of Kate M. Stark vs. Thomas W. Stark cUid 
Levy H. Stark, 

A recognizance In the Quarter Sessions, conditioned for the payment of napney, 
does not have to, be forfeited in order to warrant the issuing of ,a scire 
facias. ' V^ 

When the condition is for the appearance of the defendant, no judg-ment bian be 
legally rendered without a forfeiture. ; '- 

When a recognisance is declared on and .the allegation, is that several payjnehts 
required by the order of Court were not made as required by'the teriiis of 
the order, if any payment is 1^ arrear it will support a Judginent on Hhe 
recognisance. * 

No judgment for want of a sufficient affidavit of defense should be entered 
unless the plaintifT's statement is such as will support a judgment. . 

Instead of declaring for unpfid installments .the proper prsictlce is to declare 
»for anel enter judgment for. .ihe penalty tor the liquidation of the amount 
then due and afterwards from time to time liquidate the amount due in case 
of further default. This practice is regulated by Act of 14th of June, 1830; 
P^ L. 638. . ' ' 

Mr. R. H. Hplgate for Plaintiff. 

Messrs. C. L. Hawley, John F. Scragg and Willard, Warren. & 
Kiiapp for Defendant. 

Opinign'by Kelly, A. L. J. 
May II, 1903. 

This is a scire facias sur recognizance in the Court of Quarter 
Sessions, entered in desert ipn proceedings j' conditioned for the pay- 
ment by Thomas W. Stark to Katie M. Stark, his wife, of the sum 
oi fourteen dollars per month, for her support .and maintenance, in 
accordance with the order of the court. The recognizance was en- 
tered into by th$ defendant in the sum of five hundred dollars. In 
the stateixient of claim filed with the praecipe for the writ, the plain- 
tiff declares upon this recognizance, alleging a breach of its condition, 
in that/ the payments required by the order of court were, not made 
as required 4)y the terms of the order, and asks for judgment for $98 
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with interest, being the amount of the payments in arrears, viz.. 
Payments due 20th of June, 20th of July, 20th of August, 20th of 
September, 20th of October, 20th of November and 20th of Decem- 
ber, 1902. 

The affidavit of defense in the first and third paragraphs sets up 
the fact that there was no forfeiture of the recognizance in the Quar- 
ter Sessions before the scire facias issued, and in the "second para- 
graph it alleges Certain payments in reduction of the amount claimed 
by the plaintiff. In our view of the matter \vt are no*^ .concerned 
with the amount in default. If any of the payments are in arrears, 
such default will support a judgment on the scire facias, so no further 
notice may be given to the second paragraph of the affidavit. 

Xo forfeiture of the recognizance in the Quarter Sessions is neces- 
sary in order to warrant the issuing of the scire facias: Miller vs. 
Com'th, 127 Pa., 122. This is a recognizance conditioned for the 
payment of money, and not for the appearance of the defendant. In 
the latter case no judgment could be rendered without a forfeiture, 
but not so in the former. In Griffiths vs. Griffiths, 2 Slack Jurist; 
232, Judge Seely, in discussing this question, aptly said: "A clear 
distinction must be drawn between a recognizance conditioned for 
appearance in a certain court, and one conditioned for the payment 
of a sum or sums of money. In the former case the only possible 
evidence of breach of condition must be foimd in the record of the 
court in which appearance was to be made, and it is ruled that an 
adjudication of forfeiture by that court is a necessary precedent to 
an action upon the recognizance, lii the other case the questicm was 
directly presented by the first assignment of error in Miller vs. Com*th., 
127 Pa., 122, and the action upon the recognizance without adjudica- 
tion of forfeiture was sustained.'* 

But it is familiar law that no judgment for want of a sufficient 
affidavit of defense shoidd be entered unless the plaintiff's statement 
is such as will support a judgment. In this case the plaintiff declares 
for the unpaid installments, instead of for the amount of the penalty. 
This is a mistake, as will be seen by reference to the Supreme Court 
case of Kiehl vs. Com'th., 18 W. X. C, 505, where it was held that 
the only judgment that could be legally entered was one for the 
penalty, with a liquidation of the amount due the use plaintiff, 
and that the entry of judgment for the amount due was a mere 
nullity. The nroper practice Is as there stated ; to declare for and 
enter judgment for the penalty, with the liquidation of the amount 
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then clue, and afterwards from time to time to liquidate the amount 
due in case of further default. In actions of this character we have 
also an Act of Assembly regulating the practice, viz.: Act of 14th 
June, 1836, P. L. 638. Under this act the judgnvent must be for the 
amount of the penalty, which judgment will stand as security for the 
payment of further installments : Com'th, vs. Hoch, i Woodward, 332. 
When the plaintiff shall have declared for the penalty in the 
recognizance, on account of the breach of its condition, judgment will, 
no doubt, be entered, unless some further defense is interposed, but 
as the pleadings now stand the rule must be discharged. 



A seat in a stock exchange owned by one who has no unsettled 
contracts >yith or claims against him in favor of other members, 
under which circumstances* the rules of the-exchange permit a sale 
of the seat, is held in Re^ Page (C. C. App. 3d C.) 59 L. R. A. 94, 
to be within the provision of the bankruptcy act that the trustee 
shall be vested by operation of law with the bankrupt's title to all 
property which, prior to the filing of the petition, he could by any 
meails have transferred. 



The shooting of a passenger by negro tramps while endeavor- 
ing to escape after havinjg been brought into the train under arrest 
for stealing a ride is held, in Savannah F. & W. R. Co. vs. Boyle 
(Ga.), 59 L. R. A. 164, not to render the carrier liable because of 
the failure of the employes to search and bind the tramps, where 
there was nothing in the circumstances under- which they were 4r- 
rested to cause the employes to apprehend that they were danger- 
ous characters or likely to resort to violence jn an effort to escape. 



A street car passenger who is ejected from a car to which he is 
transferred because of a mistake not noticed by him in the transfer 
slip given him by the conductor to whom he paid his fare is held, 
in Lawshe vs. Tocoma R. & P. Co. (Wash.), 59 L. R. A. 350, tb be 
entitled to recover substantial damages from the company. 



A judgment of divorce rendered in a state in which the wife has 
acquired a separate domicile, and valid there, is declared, in Suc- 
cession of Benton (La.), 59 L. R. A. 135, to be valid in other juris- 
dictions. With this case is an extensive note reviewing the au- 
thorities on conflict of laws on the subject of divorce. 
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In the Court of Quarter Sessions of Bucis County, 

MOtlQN FOR APPROVAL OF APPOINTMENT OF KEEP- 
ERS OF THE COUNTY PRISON. 

Bucks County Prison Board. 

The Act of April 28, 1890, entitled, "An Act authorizing the employment of 
male prisoners of the jails and workhouses of this commonwealth, and reg- 
ulaClng the same, and providing a penalty for an escape of prisoners while 
employed outside of said Jails and workhouses," is unconstitutional, be- 
cause (1) it is an ex post facto law, (2) its title Is defective, and (3) it at- 
tempts to impose upon the judges extra-judicial duties. 

Welsler Grimm, for the sheriff. 
Asher K. Anders, tor Bucks county. 
Yerkes, P. J. 
Feb. 25, 1903. 

The sheriff has nominated two persons as keepers of the county 
jail, and asks the approval of his nominations by the court, as pro- 
vided by section 28 of the Act of April 5, 1790, which declares that the 
sheriff shall from time to time, with the approbation of the justices of 
the quarter sessions, in open court, appoint' so many keepers of the 
said malefactors, as shall be necessar>% whose wages shall be ascer- 
tained and allowed by the said court. The duty of the keepers shall be 
to superintend . and direct their labors, manage and attend to their 
clothing, diet and lodging and take care that they be safely kept. 

An Act, approved Aprir28, .1899, provides for the creation of 
a ])rison board in the respective counties of the commonwealth, and 
declares, in section 7 thereof, that "The respective prison boards shall 
have power and authority td employ such deputies or other officers, as 
shall be required for the supervision, safe keeping and good conduct 
of said prisoners while employed within or without said jails or work- 
houses, and the compensation of such deputies, or officers, shall be the 
saLie as that now paid for like services ; and "where not so fixed by law, 
the compensation shall be established by the said prison board, but not 
to exceed $2 per diem for such services." 

The question which confronts us is, whether this Act operates as 
a. repeal of section 28 of the Act of April 5, 1790. A careful reading 
of the two sections shows that the duties to be performed by the depu- 
ties under the Act of 1800 are substantially those imposed upon the 
keepers by the Act of 1790. Under the old Act the keepers are to 
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superintend and direct the labors of the prisoners and see that they be 
safely kept. By the Act of 1890, the deputies' duties are to see to the 
supervision, safe-keeping and good conduct of the prisoners while 
employed within or without said jails or workhouses. 

It therefore seems pretty clear that the Act of 1899 was intended 
to supply the former provisions of the law of 1790, and conflicts with 
it, and therefore repeals it by implication, and if the new act stands, 
there is no power in the cotirt to approve the sheriff's appointments, 
nor is there powder in him to make them. But is urged, for the sheriff, 
that the Act of 1899 "^"st fall because of the defect in its title. 

Article III, section 3, of the Constitution,. provides that, "No bill, 
except appropriation bills, shall be passed containing more than one 
subject which shall be clearly expressed in its title." 

The Act of 1899 is entitled, *'An Act authorizing the employment 
'>i male prisoners of the jails and workhouses of this common welath, 
and regulating the same, and providing a penalty for an escape of pris- 
oners while employed outside said jails and workhouses." 

The first section requires every male prisoner now or hereafter 
confined within any jail or workhouse, in this commonwealth,' to per- 
form eight hours of manual labor each day. This section is upon the 
subject referred to in the title, but so far as it applies to prisoners 
awaiting trial and "now confined" in any jail, and for certain misde- 
meanors, is in violation of the Constitution of the United States, 
which prohibits any state from passing an ex post facto law. Article 
T, section 18, of the Constitution of Pennsylvania, contains a like pro- 
vision. The section inflicts a punishment other and different f^orti 
that theretofore imposed. Untried persons and those sentenced in 
certain misdemeanors were subject to no such penalty as manual labor 
under the laws as they stood at the passage of the Act. The second 
section provides for a classification of the labor by a prison board and 
with section 3 creates a board or commission to be called a "prison 
board," consisting of a judge of the court, the sheriff and county com- 
missioners. 

The fourth section confers powers, and executive duties upon the 
prison boards which reveal a primary if not the whole object of the law 
to be to improve streets and roads at and about the county seat at the 
expense of the entire county, a subject which is not even hinted at in 
the title. The board is empowered to compel the male prisoners to 
, work upon the. pubHc highways, giving a prefetence to roads leading 
to and from the county seat within a distance of five miles thereof* 



LACKAWANNA JURIST. 155 

The supplement of April 24, 1901, emphasizes this subject by provid- 
ing that the work may be done in the borough wherein the prisoners 
are confined, under certain conditions. Applying the Act locally the 
title should express the purpose "to improve the streets of the borough 
of Doylestown by prisoners from the county prison, under the direc- 
rion of a prison board, comprising the president judge, the sheriflF and 
county commissioners." 

Section 5 provides for crediting the moneys received from the 
prison labor and section 6 authorizes the prison board to expend such 
snrns, out of the public moneys in the county treasury, as shall be re- 
quired for the purchase of materials and tools adapted to the work as 
per classification. 

Those sections creating a prison board, and assigning certain offi- 
cers of it, and conferring upon it the extraordinary power to expend 
out of the county treasury the - public moneys, irrespective of the 
action or approval of the board of county commissioners, as such, or 
of the county treasurer, the lawful custodian of the. funds who give 
security for their faithful application, certainly treat of subjects other 
than the employment of male prisoners of the jails and workhouses, 
and confer powers not indicated by the Act. 

Therefore an examination of the body of the Act reveals more 
^lian one subject, and that the subject expressed in the title tends to 
mislead as to the real object and to conceal its presence from the eye 
of the inquirer. The subjects affected by the legislation cannot prop- 
erly l>e clearly expressed as one, and under a title "authorizing the 
employment of male prisoners of the jails and workhouses of the com- 
monwealth and regulating the same;** 

While it is not necessary that the title should be a complete index 
of the contents of the Act it should fairly give notice of the subject of 
the Act, so as reasonably to lead .to and not tend to avert an inquiry 
into its body: Allegheny County Homes Ap., yy Pa. yy. 

**If the title to an Act tend to mislead as to the power granted it 
is unconstitutional, when the title conveys the belief that one subject is 
the purpose of the bill while another and different one is the real sub- 
ject, it is evident that it tends to mislead by diverting the attention from 
the tnie object of the legislation. Confiding in the title as applicable 
to a purpose unobjectionable to the reader, he is led away from the 
examination of the body of the bill. In such a case the subject is not 
clearly expressed in the title. Indeed, it is not expressed at all :" 
LInion Passenger Railway Company'^ Ap., 32 Sm. 91. 
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Aside from these defects, in another direction, the Act, as appears 
to us, runs counter to a great constitutional principle, and as was said 
of similar legislation raises a question of public poUcy worthy of the 
most serious consideratioif. The Act expressly assigns the judges of 
the several courts, to sit as members of a mixed and independent official 
board of officers, within the same jursidiction with the court, upon 
which is imposed purely executive duties including the improvement 
of the public highways, and the expenditure and disbursement of the 
moneys of the county treasury. 

The duties imposed upon the board are so purely executive, that 
beyond question its members and deputies would be Hable to indict- 
ment and trial befofe the court over which one of its members presides, 
for misfeasance or omission in office, and for infraction of penal pro^ 
visions regulating the management of prisons and prisoners. A judi- 
cial officer is answerable for misconduct in office through another and 
entirely different procedure, and it is not consistent with the duties of 
a judicial officer that he should have the power to appoint deputies or 
act through them. Judicial acts cannot be performed by deputy. No 
doubt under the English government, which is divided into the execu- 
tive and legislative branches, such executive duties could be and were 
imposed upon the judges who received their authority and powers from 
' and as appointees of the king. 

But in this country, mindful of the abuses of such executive au- 
thority there, we have guarded against the danger of 'their repetition 
by the judiciary, and in federal and state organizations have provided 
for three branches of government, the legislative, executive and judi- 
cial, each of which is kept distinct and independent of the other. 

The Constitution of the United States vests separate powers in 
the three distinct branches, and our Constitution does Hkewise. Alex- 
ander Hamilton, writing in the Federalist, said : "The general liberty 
of the people can never be endangered from the judiciary, so long as it 
remains truly distinct from both the legislative and executive ; but it 
would have everything to fear from its union with either of the other 
departments. The complete independence of the courts of justice is 
peculiarly essential in a limited Constitution." 

In passing upon similar legislation an able judge of this state has 

said*: "The province of the judiciary is to interpret and pronounce the 

laTv, and enforce the legal rights of suitors. It has no part in the 

' making of the laws. It has no part in the administration of the public 

^affairs of the state. It should possess no.pohtical power or patronagf. 
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and not be involved in the strifes of political parties. This is abso- 
lutely, essential to its independence and purity. Power and patronage 
are always more or less corrupting. Judges are naturally the same as 
other men, possessing the same passions and liable to be influenced by 
the same motives. 

'*If they have the dispensation of patronage and the power of 
appointment to political offices, it is unreasonable to expect that they 
will always rise superior to party or never be influenced by per^orial 
consideration. . . . Besides, if judges possess political powers and 
patronage, the office must inevitably become a political office sought 
after and filled by politicians only." These considerations not only 
illustrate. the natural and inevitable tendency of such legislation as we 
have before us, but they justify the wisdom of that underlying princi- 
ple incorporated into our constitutional form of government which we 
think this legislation conflicts with. The powers of appointment, and 
control of the officers, and the direction of administrative affairs pro- 
vided for by the Act, are altogether extra-judicial besides being unjust 
and embarrassing to the judges, who, debarred by a healthy custom 
from public discussion of the conduct of the tribunal over which ,the> 
preside, are helpless to explain or defend their own official action, how- 
ever unfairly criticised of all public officials, judges alone are subjected 
to flagrantly unjust criticisms and accusations without opportunity to 
reply. Even the faithful and prescribed discharge of such appointing 
pov/ers as are essential m some judicial proceedings are sometimes sub- 
ject to honest suspicion of unfair influence by tji.e ignorant, and what 
i'i worse and more discreditable, the discharge of such duties gives 
convenient opportunity to the malicious and cowardly to attack the 
undefended by inventing chairges of arbitrary or selfish exercise of 
power; and for the envious, ambitious and disappointed suitor or at- 
torney, whose nature is to fawn in the open and to strike in the ^dark, 
to undermine public confidence in the judiciary'. 

For these reasons the policy of restricting the courts to judicial 
duties is a wise one. and the growing tendency of the legislature to 
disregard the Constitution, by imposing extra-judicial duties upon them 
should be pointed out and avoided, and judges should consider whether 
it is proper to assume those powers not clearly >v!thin their province 
of their department. 

There are some instructive » decisions upon this question. An Act 
of. congress directed the United States judges to receive and examifte 
the application of soldiers of the revolution to be placed upon the pen- 
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sion list. The circuit judges of New York, Pennsylvania and North 
Carolina held that the act was unconstitutional on the ground that the 
duties were not judicial, and said neither the legislative nor the execu- 
tive branches can constitutionally assign to the judiciary any duties 
but such as are properly judicial, and to be performed in a judicial 
manner: Haybum's Case, 2 Dallas, 409. The supreme court after- 
wards sustained this decision, and held that the judges could not sit as 
commissioners under the Act. An Act of congress authorized the 
judges of the district court of Florida to receive and adjudicate the 
claim of a Spanish citizen against the United States, under a treaty. 
The supreme court again held such assignment unconstitutional, be- 
cause imposing an extra-judicial duty : U. S. vs. Ferreira, 13 How. 52. 

In our own state the legislature required the judges of the court 
of Allegheny county to appoint a board of assessors, for certain pur- 
poses, connected with' the administration of the county. The court 
held that the legislature had no power to impose upon the judges of 
the court extra-judicial duties and that the objection to the conferring 
or exercising of such powers ^oes not rest on a constitutional prohibi- 
tion, but is based on the fundamental structure of the government by 
which the powers and duties belong to the other departments and not 
to the judiciary : In re Application to Appoint a Board of Assessors 
for the City of Pittsburg, 7 Leg. Gaz. 117. . 

The Act before us commits the greater offense of assigning the 
judge to a board whose official acts and misconduct and even crimes 
must be liable to investigation and trial by the court over which he 
presides. Nothing could afford a stronger illustration of the weak- 
ness of this legislation. 

In a very recent case the superior court has held that judges of 
the courts are not required to hold the court for the trial of juvenile 
offenders. One ground for this decision is that if it be a new court, 
the judges must be elected thereto, if the legislature can assign the 
judges to perform the duties of a prison board, with administrative 
powers, it can assign them as commissioners or appointees to dispose 
of juvenile offenders, which involves only judicial duties and the court 
would have so held, had it not assumed the absence of legislative 
power to assign them to any duties other than those. strictly pertaining 
to the administration of the courts. This Act is upon the statute 
book, and we observe that there is a purpose to amend it possibly to 
meet the views of candidates for appointment, another effect of the 
political character of the subject. We have thought it should be en- 
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forced, or declared ineffective. We have, therefore, invited argument 
and carefully examined it, and have reached the conclusion that it is 
unwise, impolitic and unconstitutional legislation. 

. Under the Act of 1790, the sheriff has the power to appoint his 
jailei-s, subject to the approval of the court. He is the responsible 
head of the prison, and accountable for its management. In the ab- 
sence of knowledge of unfitness, we will approve his nominees and fix 
their wages as we have heretofore done. Their appointment is during 
good bhavior, the court having power to remove them for official mis- 
conduct. 

And now, to wit, Feb. 23, 1903, the appointment of Elmer E. 
Stout, to head keeper of the county jail, and of Bromly F. Holden, as 
under keeper of the said jail, are approved, and the wages of said 
Elmer E. Stout is ascertained and fixed at $5 5 per month, and of said. 
Bromly F. Holden at $45 per month; the appointments to take effect 
April I, 1903. — County Court Reports. 



In the Orphans^ Court of Philadelphia County, No. ^82 October 
Term, i8pp. 

PETITION FOR BILL OF REVIEW. 

Dazvson's Estate. 

Under the Act of June 14, 1897, taken In connection with the Acts of April 27, 
1855, and June 5. 1883, an Illegitimate child whose mother has died Is en- 
titled to share In the distribution of the estate of his mother's mother. 

J. Frederick Jenkinson, for petitioner. 

Ferguson, J. 

March 29, 1902. 

At common law a bastard could not be the heir of any one, nor 
could he have heirs but of his own body. In this state this rule. has 
been modified by three different statutes. First, the Act of April 27, 
1855, P. L. 368, provided that illegitimate children and their mother 
should respectively have capacity to take and inherit from each other. 
Then the Act of June 5, 1883, P. L. 88, extended this right collater- 
ally, providing that illegitimate children born of the same mother 
could take and inherit from each other. This was followed by the 
Act of June 14, 1897, P.'L. 142, which is the •subject of consideration 
in this case. That Act provided: "Illegitimate children shall take 
and be known by the liime of their mother, and they and their issue 
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and their mother and grandmother shall respectively have capacity to 
take or inherit from each other personal estate as next to kin, and real 
estate as heirs in fee simple." A review is asked for in this case be- 
cause it is alleged that the grandchild of the decedent was illegitimate, 

"and therefore should not have been permitted to share in the distribu- 
tion of his grandmother's estate, his mother having died in her life- 
time. It has been held in a number of cases that while an illegitimate 
can inherit directly from his mother, he cannot through her inherit 
from his grandmother, but these cases were all prior to the passage of 
the Act of June 14, 1897, supra. As we read that statute, it in terms 
gives an ill^itimate and his grandmother the capacity to respectively 
inherit from each other. This clearly seems to be the meaning, of the 
Act. If it is not, then we can see no object or purpose in its passage. 
In McCully's Estate, 12 Pa. Super. Ct. 83, while this was not the par- 
ticular question involved, t^ie court says "that the amendment of 1897 
to the Act of 1855 gave to grandmothers and grandchildren the same 
rights as were confert-ed upon mothers and children by the Act of 

. 1855." This is our opinion of the object and purpose of this Act. 
The petition is dismissed. — County Court Reports. 



A statute forbidding the printing of the name of a Candidate 
for office in more than one column, and, in case of nomination of 
the same person by more than one party, forcing him to choose on 
which ticket his name shall be printed, and directing that on failure 
to make such choice it shall be printed on the ticket first filed, is 
held, in Murphy vs. Curry (Cak), 59 L. R. A. 97, to be an uncon- 
stitutional interference with the rights of political parties and can- 
didates. 



A contract by a father releasing a railway company from all 
liability for injuries to a minor son while in the company's employ 
is held, in New vs. Southern R. Co. (Ga.), 59 L. R. A. 115, to be 
valid and binding to the extent of exempting the employer from 
liability for negligent acts of itself and servants, which are not crim- 
inal. 



Forbidding the employment of females in certain establish- 
ments more than ten hours a day is held, in State vs. Buchanan 
(Wash.), 59 L. R. A. 342, not to deprive them unconstitutionally of 
life, liberty, or property. 
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/// the Court of Quarter Sessions of> the Peace of Lackawanna 
County, No, .80 February Sessions igo2. 

COMMONWEALTH vs W. IV SCRANTON 

The folloiving Charge of the Court is published in compliance 
with a general demand of the members of the Bar 

—EDITOR OF THE JURIST. 

Assistant District Attorney W. G. Thomas and Messrs. James 
H. Torrey, George S. Horn and John F. Scragg* for commonwealth. 

Messrs, Everett Warren, Joseph O'Brien and Charles P. 
O'Malley for defendant. 

Charge of the court June 4, 1903, by Hon. H. M. Edwards, 
President Judge. 

Gentlemen of the Jury: You have been informed by counsel 
on both sides that the case you are trying is an important one. 
The court agrees with the statement of counsel, and I have no 
doubt that you yourselves have a proper appreciation o£ the re- 
sponsibilities resting upon you and of the importance of the case. 

Every criminal case that comes into court is important, be- 
cause it involves the adjudication of the rights of the defendant, 
and of the demands of the commonwealth when she alleges that, 
her laws have been transgressed. But this case involves more than 
the ordinary rights of individual defendants; it involves questions 
of public interest, questions affecting the whole community, ques- 
tions that affect public policy, that affect the well being of the 
people, the responsibilities of the press and of the people that use 
the. press, and the rights that the press and individuals have to criti- 
cise and condemn the conduct of public officers. So you see that 
the case is important outside of the actual contest that may be in- 
volved between iwo individuals, or between the commonwealth and 
an individual, as is usually the case in the cases that conie here, and 
it is for thisr reasori that this case assumes relatively a higher im- 
portance than other cases that we are trying. 

I need not tell you what the rights of the defendant are : 
Every defejjdant who comes into the criminal co\irt is presuined to 
be innocent until he is proven guilty, and the burden is upon the 
commonwealth- to prove the defendant guilty beyond a reasonable 
doubt— not beyond effery doubt, not beyond a possibility of doubt — 
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but beyond a reasonable doubt, and the burden of proving the de- 
fendant guilty beyond a reasonable doubt extjends to every essen- 
tial element of the case. . The burden in a case like this does not 
shift at any time during the trial of the case from the common- 
wealth to the defendant. 

I need not say much to you twelve men as to your duties in 
the trial of this case. You certainly will be impartial between the 
commonwealth and the defendant. Both, are entitled to your best 
judgment, to intelligent action on your part, to unprejudiced ac- 
tion. You are not allowed to permit any feeling that you may 
have for or against either side, or against any, of the parties, or for 
any of the parties that are named in th6 case, to cloud your judg- 
ment, or to interfere with your freedom of action. So that the 
commonwealth and the defendant have a right to demand from 
you intelligent action, unprejudiced judgment and impartial judg- 
ment — those are the main things that are expected of a jury. 

You notice in this case, in' considering the evidence, that there 
is very little contradiction in the testimony. The testimony 
throughout the whole case is practically undisputed. You will not 
be called upon to any great extent ,to apply the rules as to the cred- 
ibility of witnesses, especially where one set of witnesses contra- 
dict another set. With the exception I think of a slight contradic- 
tion that appeared at the end of the case — indeed after the case was 
closed, when Mr. Sturgess was called to the stand to state that he 
had not spoken in a certain way to the defendant (the defendant 
having said that he had an impression that Mr. Sturgess had spoken 
to him), with the exception of that slight* incident I cannot recall 
.to my mind any serious or even trivial contradiction in the testi- 
mony that is before, you. Therefore the usual rules that juries 
invoke to assist them in s'fiing the evidence, in explaining or har- 
monizing contradictions, in considering corroborations, \Cill. not be 
invoked by you in this case : because, as I have already stated, sub- 
stantially and for alt practical purposes the evidence in this case is 
undisputed. But the difficulty that you will have is to apply the 
law to the facts of the case ; that it is which will tax your judg- 
ment — not the question of believing one man or another so much* as 
to find out what is the law that will apply to the particular facts of 
the case. Of course I do not mean to take away from you the 
right to judge of the truthfulness of any witness that has gone upon 
the stand. Even where the testimony is undisputed : even where 
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there is no contradiction, it is still left for the jury to determine 
what credence they give to the testimony of a witness,^ even if it is 
uncontradicted. The weighing of testimony in a criminal case, 
although there is no contradiction to that testimony, is still for the^ 
jury, because the jury may disbelieve a witness as to what he says 
although there is nobody else testifying against it ; because, you are 
the judges of the facts, and the fact that there is no contradiction 
does not take away from you the right or the responsibility to de- 
termine the quality of the testimony and the weight you should 
give lo the testimony of the witnesses. At the same time, speaking 
in a general A^ay, it is a fact that nearly all the material testimony 
in this case is undisputed, so far as there is any contradiction ap- 
pearing in the testimony itself. 

It is my duty to explain to you the law upon which this indict- 
ment is based. The indictment contains two counts. I directed 
the commonwealth to elect on which of these counts they desired to 
go to the jury. I need not now explain to you why I did that, be- 
cause it is a question of law resting solely with the court. There- 
fore the commonwealth has elected to proceed in the case upon the 
first count in the indictment, and that is the only count that is be- 
fore you, and that count charges what is commonly known as libel. 
I will read to you that portion of the Act of Assembly on which 
that count is based; it comes under the head of "Libel:" "If any 
person shall write, print, publish or exhibit any malicious or de- 
famatory libel tending either to blacken the memory of. one who is 
dead, or the reputation of one who is alive, and thereby exposing 
him to public hatred, contempt or ridicule, such person shall be 
guilty of a misdemeanor." The object of this layv is very apparent, 
so apparent that it needs no elaborate comment on my part. Its 
first purpose is to protect the reputation of the dead and of the 
living: it treats a person's reputation and his character as sacred 
as the law treats the rights of property. A man has the right of 
protection to his reputation just as much as he has the right to in- 
voke the protection of the law to hold his own property, or to pro- 
tect his own liberty. Another purpose for which the law of libel 
exists, and has existed for hundreds of years, is that it is invoked 
and ought to be invoked by a person who charges that he is libeled 
so as to prevent a possible breach of the peace. That is laid down 
in all the books, and if you only think of it for a moment you will 
see how wise that principle is that is imbedded in our jurisprudence 
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relating to this subject. When one man libels another in the public 
press, what is the effect upon him who is libeled? Human nature 
is infirm and weak, and the man who is libeled^ unless he can con- 
trol his temper well, unless he is a man of good even mental equi- 
poise, is liable to be angered, and in the excitement and passion of 
the moment to rush and take the law into his own hands and inflict 
some injury upon the person who libeled him. I need not enlarge 
upon that feature of the purpose of the law because it is known as 
a matter of common experience. Therefore the law, so. as to take 
away from persons who allege that they have been libeled the temp- 
tation to take the law into their own hands and to inflict summary 
punishment, has provided a means by which the person libeled can 
colne in;o a court of justice and can come before twelve men and 
secure the protection that he, iife entitled to. Therefore, gentlemen, 
it is always stated when the question of the law of libel is discussed 
that one of the prime objects of the law is t6 prevent breaches of 
the peace. I have now stated to you what the purposes and the 
object of the law is — the protection oi reputation and the preven- 
tion of breaches of the peace. 

But that is not by far the whole of. th'e law of libel that applies 
^ in this case. I have already read to you the Act of Assembly de- 
fining in this state the crime of libel, and I have stated to you the 
purpQses of that law; but there. are many other legal propositions 
which govern cases of this kind. As far as tHe law of libel is con- 
cerned, the people of this community and of this state are divided 
into two classes — private citizens and public officers. The law ap- 
plying to a case of libel against a private citizen is very much dif- 
ferent from the law that applies in the case of a libel of a public 
official. The reputation and character and concerns of private citi- 
zens, as long as they do not viplate any law or commit any crime, 
are* matters thar are sacred, and no paper and no person in a paper 
can interfere in any way or publish anything that will tend to 
blacken the memory of a person, a private citizen, who is dead, or. 
of a private citizen, man or woman, who is alive, without suffering 
the consequences which the law imposes. But we are not con- 
cerned in this case with that dvision. that I have suggested; but 
this case is a question which involves the conduct of a public offi- 
cial, and the law in regard to the discussion of his conduct, in regard 
to the crit'cism which a person or a newspaper has the right "to" 
make upon his conduct is different from the law relating to private 
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citizens. And so different is it, and so firmly is that difference im- 
bedded in our law, that we find a constitutional provision, a sec- 
tion in the Declaration of Rights,, which is inserted in our organic 
law. It has been read to you by the counsel, and it won't take away 
from the importance of this case if I should read it again: "The 
printing press shall be free to every person who may undertake to 
examine the proceedings of the legislature, or any branch of govern- . 
ment, and no law shall ever be made to restrain the right thereof. 
The free communication of thoughts and opinions is one of the in- 
dividual rights of man, and every citizen may freely speak, write 
and print on any subject, being responsible for the abuse of that 
liberty." This is the part that refers particularly to cases of libel : 
"No conviction shall be had in any prosecution for the publication 
of papers r-elating to the official conduct of officers or men in public 
capacity, or to any other matter for public investigation or infornla- 
tion, where the fact that such publication was not maliciously or 
negligently made shall be established to the satisfaction of the jury, 
and in all indictments for libels the jury shall have the right to 
determine the law and the facts under the direction^of the court as 
in other cases." That, gentlemen, is the constitutional provision 
found' in the declaration or bill of rights, which extends to individ- 
uals and to the public press the right to criticise the conduct of 
public officials. It is not an unlimited right ; it is not a right that 
amoun.s to restrained license, because that very organic law says 
that the person exercising or claiming to exercise^ that right shall be 
responsibleior the abuse of the liberty given to him by that organic 
14w. Not only do we find the organic law dealing with this subject, 
but we also find that as late as 1901, only two years ago, the legisla- 
ture of Pennsylvania, feeing the importance of the subject of libel 
and the relation of /ihe press and of individuals to public officials 
and to men in public places and tp the discussion of public things, 
passed a short act of assembly, the first section of which being espe- 
e'ally the one connected with this case, or with what is known as 
criminal libel. I will read it for you. While it has not changed, to 
any considerable extent the law of libel as it stood before, it has in 
my judgment added one impon ant element that enters into the 
trial and into the judicial discussion of libel cases. I will read thai 
section to you; it follows to a great extent the section that I have 
read from the constitution : "That :n all criminal prosecutions or 
indie nicnts for libel, no conviction shall be allowed if the subiect 
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matter of the publication, whether contained in newspapers or oth- 
erwise, relates to candidates for public office, or the official conduct 
of public officers, and is found to the satisfaction of the jury to bt- 
proper for public information or investigation, and not to have been 
maliciously or negligently made * * * ." Sq far I can see no 
difference in the law from what it was before, and if that was ali 
there was in this act of assembly, I know of no reason why the leg- 
islature should have passed it, but in this section and in relation to 
'criminal libels we find this last sentence : "In all such cases the 
truth may be given in evidence to the jury." That in my judgment 
is the only important addition made by the act of 1901 to the law 
of libel as it stood before upon our statute books — not that the truth 
in some way or another possibly could not have been given in evi- 
dence under certain x:ircumstances, before, but this act of assemblj- 
puts it beyond question. It doe^ not mean, gentlemen of ithe jury, 
that the truth is a full answer td a charge of libel; that it is a com- 
plete justification; but the truth shall be admitted in evidence in all 
criminal libels or in all trials of criminal I'bels. And why? Bo- 
cause the question of whether the charge in the alleged libel is true 
is to be considered by the jury in determining the other questions 
that are referrjed tO/in the act of assembly. It means that the jury 
can take the fact that the charges are true into consideration in de- 
termining the case ; in deciding as to whether the publication w?.s 
proper for public information or publication, and secondly on tlu: 
question of malice, and even on the question of negligence. I do 
not think the legislature intended, by permitting the truth of an al- 
leged libel to be admitted in evidence, that that would be a complete 
and unanswerable defense to an alleged libel, because I take ii 
that a truth may be published at an improper time, may be pub 
lishcd from vicious motives, may be published for the purpose of 
destroying a man, and not for the purpose of enlightening the 
public or of giving the public informationjn good faith and hones- 
ty. You notice that the act of assembly does not say that the 
truth shall be a complete defense, but that in all criminal cases of 
libel the truth shall be admitted in evidence. The legislature has 
settled that question for the courts beyond question, so that now 
in every criminal libel; where a public official is alleged to be li- 
beled, the truth is always admitted in evidence ; but the question 
still remains to the jury whether a libel has been actually' Com- 
mitted; and the fact, if proven, that the charges are true, is of great 
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importance and undoubtedly will have great influence with the 
jury in the decision of the case. 

I will now discuss with you and call your attention to the evi- 
dence in the case. You remember I stated to you eirly in my 
charge, that the facts in thfe case were substantially undisputed. 
I will call your attention to the facts and arrange them in order, 
either, in order of time or in order of cause and effect, or maybe in 
the order of their relative importance. It is undisputed that the 
prosecutor was a public officer in 1901, and for some years prior 
thereto. He represented the Second ward of the city of Scranton 
in the select council.; that is one of the undisputed facts. Theii 
there is no question as to the publication of the alleged libel,; that 
the defendant sent the communication to the Scranton Tribune, 
that it was published in the Scranton Tribune — ^this is admitted- 
it is not denied; therefore this is an undisputed fact. Neither is 
there any dispute as to the exact character of the alleged libel; 
that is, the exact words and terms in which it is written, because 
that is admitted. I shall read it to you Qtice more : "Editor of 
the Tribune: Sir: I note the resolution offered in select council 
last night by Wade M. Finn, who some time ago publicly con- 
fessed that he had taken bribes. If Mr. Finn or any other gentle- 
man in the councils feels that his precious qharacter has been in- 
ured by anything in my letter in the Times yesterday, the courts 
are open to him. Let him sue rrie for libel." Signed, "W. W. 
Scranton." It sometimes happens in libel cases that there is a 
question about the exact words arid terms of the alleged libel, but 
in this case there is no question. 

Again, the confession made by the prosecutor, and which is 
referred to in the alleged libel, is admitted. It does not come from 
the mouths of witnessess upon the stand ; it was takeo down by a 
short-hand writer: it was transcribed by him: it is there, as we 
say, verbatim et literatim : you have 6very word of it; therefore 
there can be no dispute as to what it was that the prosecutor con 
fessed according to the transcript s that are found in the evidence 
in this case. Nor is it disputed that the confession was published 
in the daily newspapers, in, all the daily newspapers of the city of 
Scranton: that it became the subject of much notoriety and public'^ 
discussion : that it became a matter of public information : tftat it 
became a matter proper for investigation by the public. 

It appears from the evidence in the case, from the neMrsp^pe^r 
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articles which have been admitted, that municipal corruption in 
1900 and 1901 was prevailing or had been prevailing throughout 
this city; that the members of her co.uncils instead of living up to 
the liigh tiust that had been imposed upon thenl by the people and 
had been, invested in them by law, had violated their consciences 
and their oaths and their trust, and had accepted and had given 
bribes. The matter, therefore, was a matter of public notoriety, a 
matter of great public interest, and you will find from the news- 
papers that have been offered in evidence in the case and the arti- 
cles contained in these newspapers, that the matter not only of the 
confession of the prosecutor, but the bribery of the councilrpen, 
several of them, was agitated and discussed in the public papers. 
Now, that is beyond question ; there is no dispute about it : nobody 
goes upon the stand and says that is not true. 

Again, reference has been made to the ordinance that was in 
the councils in relation to the taxing of the gross receipts or the 
receipts of certain corporations doing business in this city, and 
among them the Gas and Water Company — I think there was a 
question about increasing it, or the councils had increased it form 
2% to 5% — that is the reason I asked for a moment to see if it was 
immediately preceding the publication of the libel in this Case, but 
it appears that it was not— at the same time it is connected with 
the case, and it has been offered in evidence on account of its rele- 
vancy : it is a part of the res gestae and the circumstances con- 
nected wi'ih the case. 

Another thing, gentlemen, that which is printed and written, 
if it is printed and written correctly, is not open to the charge of 
perjury that is so far as the record is concerned, and when you 
get it here in court you get it exactly as it was written at the time, 
and so we find the letter in the Scran ton Times November 21, 1901. 
And then the next step you find is the resolution the same night of 
the day that the letter appeared in the Scranton Times, and which 
has been read to you and to which I will refer again. Now, this 
resolution asking the defendant to make good some of the hints or 
half-charges in his letter to the Times, was published in the news- 
papers the next day, and then on the day or the evening of Novem- 
ber 22nd the defendant wrote the communication in this case which 
is alleged to be libelous, and it was published the next morning at 
his request, with his instruction, in the Tribune, the morning of 
the ■23rd. 
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Now, you notice I have gone over nearly all the important 
facts in this case, and I know that you will agree with me that 
they are all practically undisputed ; they are all facts that in some 
way or another hang around or encircle this alleged libel. But I 
want to come a little closer, that is I want to direct your attention 
to the evidence, althovigh I have referred to it already, which is 
more pertinent and more relatively pertinent to the publication of 
this alleged libel. In judging of a man's act in any case it is 
proper, in ascertaining the motive, that you should examine the 
causes which immediately existed so as to produce the act or so as 
to account for the motive. The ordinance I have already referred 
to. But it seems, sc^ far as the Times letter is concerned, it was a 
communication from the Board of Trade (of course this we gather 
from the letter itself) — that was the immediate cause which moved 
the defendant to write it. We will start with the letter in the 
Scranton Times on November 21st. The letter is here before me 
and has been read in evidence in this case. It discusses the ques- 
tion of water rates, the comparison of the rates charged by the 
Sc/anton Gas and Water Company with charges made by other 
companies: that, of course, is unimportant in this case. We are 
not trying whether the charges of the Scranton Gas and Water 
Company are moderate or exorbitant. You- must not allow that 
to have any lodgment in your minds at^all one way or the other, 
because that has nothing to do with the question of. libel, only so 
far as the discussion has led to the publication of the alleged libel 
in this case. Now, what is it in this .lettei that would affect the 
councils, that would move them to act in any way? It has been 
read to you, but I will call your attention particularly to the latter 
part of the letter: ''Knowing as every corporaion man in the city 
knows what could have been done in this license tax matter by the 
use of money in the councils, we consider the higher tax of 5% in 
our case as the highest compliment that could be paid us as our 
punishment for refusing to respond to the hints given us. What- 
ever other service little or great we may have been in this city, 
we are happy to believe we have done it the greatest of all by being 
able to say that our hands are clean, and that we have never yet 
either bribed or attempted to bribe a member of either council or 
the city governmentj' You remember that this letter was pub- 
lished on the afternoon of November 21, tqot, and according to the 
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part of the letter that I have read^and, of course, you have the 
right to consider the whole of it, because I would not allow a part 
of it to be admftted in evidence, the whole paper went in evidence 
— but according to the part that I have read to; you there can be no 
escape from the conclusion that it contained a reflection upon the 
.councilmen of the dity of Scranton, a clear intimation that the 
Scranton Gas and Water Company could have certain favors in 
connection with the license ordinance by the use of money in the 
councils, or, in other words, by bribery. Now, that is the charge 
couched in a part of the letter that appeared in the Scranton Times 
on November 2i,and I have no doubt you will find that to be the 
reason why the councils acted that night and passed the resolution 
which has been offered in evidence in this case. 

Remembering now, gentlemen, that this letter of the defendant 
appeared in the public press on the afternoon of November 21, you will 
see how that letter has brought out the resolution that was offered in 
the councils and passed by the councils, either one or both, that night — 
one I think : 'Whereas, Mr. W. W. Scranton in a public letter of even 
diajte herewith calls attention of the public to the purity of his conduct 
and makes a general charge against members of council of having ap- 
proached him with propositions for boodle, therefore be it r^sovled by 
the select council, the common council concurring, that Mr. W. W. 
Scranton be requested to do his duty as a good citizen and an honest 
man and lay the entire facts in the case either before the councils or 
publish same in public prints wherie the general charge has been made. 
The city clerk is hereby insturcted to furnish Mr. Scranton with a copy 
of this resolution." 

Referring now to the first part of the preamble of this resblution, 
it is not a very correct statement of the charge contained in the letter in 
the Scranton Times. . I cannot find in that letter that members of the 
councils had approached the defendant with propositions for boodle, 
because what I read to you from the letter in the Scranton Times was 
a general allegation that the councils by the use of money could be in- 
duced to extend its favors to thie Scranton Gas & Water Company, in re- 
lation to its action with the license ordinance; Now that, of course, is a 
different proposition from the one contained in the preamble — that is, 
that members of the councils had approached him with propositions for 
boodle. But that is neither here nor there; you still have, at least, the 
insinuation, if- not. the charge in that letter of the defendant in the 
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Scranlon Times, that the councils were ready to receive money in order 
10 help the Scranton Gas & Water Company, and, therefore, the coun- 
cils, as they had a right to do, passed this resolution, and asked the de- 
fendant (because the councils consisted of forty-two members, and it 
involved in terms a wholesale charge against all of the councilmen, or 
against the councils as a body) to lay the entire facts in the case before 
:hem or in the public prints. 

Well, what happened, gentlemen? You have the letter in the 
Scranton Times on the afternoon of November 21st, and the resolu- 
tion was the evening of the 21st, and it was published in the morning* 
papers on the morning of the 22nd, and on that same day the defendant 
wrote the letter, and it was published the next morning in the Scranton 
Tribuner that is on November 23rd. There you have the facts that 
are immediately connected with the publicatiort of this libel. You have 
the agitation in regard to the water rates in the board of trade ; you 
have the letter defining the position of the Scranton Gas and Water 
Company, and containing these insinuations to which I have already 
called your attention, and immediately following thereupon you have 
the resolution introduced in the select council by the prosecutor in this 
case, and then you have the alleged libel or publication, 

In confining your attention, as I have possibly in my charge so t^i 
to the particular incidents or events immediately preceding and con- 
nected with the publication of this libel, I do not mean to exclude from 
your consiaeratibn all the other facts that are in the case. I am only 
attempting to show the sequence, the logical steps that followed one 
after the other, in order to account for the publication of this >ibel. 
The theory and claim of the commonwealth is, that the defendant was 
so incensed at the action of the councils, or at the action of the board 
of trade, in discussing the Scranton Gas and Water Company matters, 
that he wrote the Times letter in a spirit of anger, and followed it, 
after reading the resolution, with the letter to the Tribune, which letter 
constitutes the alleged libel, and that his motive in writing the Tribune 
letter was noi to enlighten the public, but rather to maliciously injure 
the prosecutor by exposing him to public hatred and contempt^this, 
understand, is the claim of the commonwealth. The answer of the 
defendant is that he published nothing but the truth : that the prosecu- 
tor by his own confession was guilty of taking bribes ; that, this was a 
matter proper for public information ; that he . was actuated by no 
malice ; that he was not negligent, and that therefore he was justified 
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and should not be convicted. I have given you now the contentions oA 
the one side and the other, the theory and claim of the commonwealth 
on its side, and the answer of thne defendant to the position taken by 
the commonwealth. 

. The questions you are to consider are, first: Was the matter of 
the libel proper for public information or investigation ? There cannot 
be any question in my mind that that proposition must be conceded or 
acceded to and must be answered in the affirmative. At the same time, 
although it is my opinion that the matter of the libel was proper for 
public information or investigation, under the law of libel it is a matter 
for the jury as well to determine, and I, therefore, shall leave to you 
the question whether the matter contained in the libel was a matter 
proper for public information or investigation. I have told you what 
my opinion is, and it is not often that: judges give any opinion ; but I 
have a right to, and I say that in my judgment it was a matter proper 
for public information or investigation. But, do not let that constrain 
you, because you have a right to arrive at a different conclusion if you 
think proper. The conduct of public officers is always a matter for 
public information and investigation and discussion in the press and 
in other places, for discussion in a proper way, for criticism in a fair 
and manly and honest way ; not for abuse, not from malicious motives, 
not for purposes of revenge, not to bring a man to ridicule, but /honest 
criticism is always allowed when the subject of it is a man in public 
office or a candidate for public office. Because, if a man is before the 
public performing official duties, having been entrusted with certain 
powers, or is an applicant for such an office, he lays himself and his 
whole life open^ so far as his qualification for the office is concerned and 
as far as the conduct of his office is concerned. I say he lays himself 
open to public criticism, and he has no right to complain if the truth 
is told about him ; and if it is told from an honest motive and is not told 
negligently and is not told for a malicious purpose, he cannot com- 
plain Therefore, gentlemen, the first question is, was the matter of 
the libel proper for public information or investigation ? 

The next and one of the most important questions in this case is, 
was the charge in the libel true? There is much controversy on this 
l5oint. I will call your attention to the exact words iri the libel, which 
are the very material ones in this case : "Who publicly confessed that 
he had taken bribes." What did the prosecutor confess? What is it 
that you find in his confession as shown by the transcripts of the cvi- 
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dence befofe Alderman Fuller that were offered in this case? Briefly 
ihey refer to two incidents or episodes. The first connected with ex- 
Mayor Bailey, who was at that time or about that time, mayor of this 
city. The second relates to the payment of money to a councilman of 
the city of Scranton, Simon Thomas. The first, as far as the con- 
fession relates (and I am giving you my recollection of it) in substance 
states from the prosecutor's own mouth, that he took from Carl Mc- 
Kinney, or at least that he tooK from a certain person, I think it was 
Carl. McKinney, a thousand dollars and gave it to Mayor Bailey for 
the purppse stated by him in the deposition. Now you remember the 
evidence ; it was read to you. The other *s that, in order to get Simon 
Thomas' vote for a certain ordinance peri ling before the councils, by 
some kind of an arrangement in the city treasurer's office, there were 
five hundred dollars placed in an envelope, and that envelope was 
transferred by the prosecutor to Harry Hatton, who took it to Simon 
Thomas. Now, I am not giving you alLthe facts, you understand, but 
those are the two incidents around which the testimony in the prose- 
cutor's confession encircles ; you may call them the Bailey incident 
and the Simon Thomas incident. 

Righj here I want to explain to you that there should be and can 
be no difference, either in law or morals, between the man who takes 
his own money and bribes a public official and an intermediary or an 
agent, who takes the m.oney from the first party and gives it to the 
third party or to the public official, knowing the purpose for which the 
money is to be used. I say there can be no such distinction in law or 
momls between the principal and the agent ; and if there is a person 
who thinks he can innocently act as an intermediary between a principal 
• and a third party, or between the briber and the bribed, if he knows 
what the money is used for. and if he knows the character of his inter- 
mediation or of his agency, then he is mistaken and is ju^ as much of 
a principal as the man who gave the money himself. I don't think we 
ought to recognize such casuistry in the ethics of bribery, if I may use 
such a term. But, says the commonwealth, the fair meaning of the 
words that the prosecutor had taken bribes is that he had taken, bribes 
lor himself to influence his own official action ; not that he had bribed or 
carried bribes to others ; and, therefore, that the charge in the libel is 
not true. 

The rule as to the meaning of words in a libel is simple, and ap- 
peals to the common sense of every man who reads those words. What- 
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ever the ordinary, reasonable, natural interpretation, or meaning of th^ 
words is ; in whichever -way it strikes the average man, the average . 
reader ; the ordinary meaning which the public attach to them, that is 
the meaning to h^ glvtn in a court of law to words, especially in a 
libel. Now let us narrow the charge again to just three ^ords: Says 
the commonwealth, "had taken bribes" ("for himself"). Says the 
defense: "Had taken bribes" ("for another"). You see how the 
counsel differ in this case, and the claim of the defense is that it is just 
as natural and just as reasonable to interpolate or to put in brackets the 
words "for another," as it is to interpolate or to put in brackets "for 
himself." As I have stated the commonwealth reads this, "had taken 
bribes for himself," and the defensfe reads it, "had taken bribes for 
another." Gentlemen, is this case, to come down to such a close criti- 
cal, super-refined construction 3s that? I have already given you the 
general rule as to how the words in this libel shall be interpreted, and * 
you must consider the rule that I have given you, and you must also 
consider the testimony of the defendant on this point. Take the mean- 
ing that would ordinarily be attached to the words according to the 
. rule that I have ^iven you, and take the explanation of the defendant, 
and decide the sense in which the words were intended to be used. 
But the defendant's counsel claim that we should not take such a narrow 
view of the charge contained in this libel — ^that it is too technical, that 
it leads to a superfine nicety of language which the average mind and 
the ordinary reader never thinks of either when he reads or when he 
writes. The defense claims that the terms "bribery," "taking bribes," 
and "being bribed," are all terms involving the same moral turpitude 
and infamy. They say that there should be no distinction made be- 
tween charging a man with "taking bribes," charging him with "carry- 
ing bribes" and another Charging him with being "bribed" himself, or, 
"bribing" some other public official; that it is all bribery in some form 
or another, and, therefore, that you should not lend yourselves to close 
study of syntax, as it were, but take the common sense view. Now, 
that is the position taken by the defendant. You have a right to take 
tliis proposition^ you have a right to take a broad view — I leave it to 
you that question, and you have a right to consider it from that stand- 
point, not forgetting the' standpoint of the common wealh, the question 
being after all, was the allegation of the libel true ? 

If you find it was true, if you come to that conclusion, there can 
be no question of negligence. I think the counsel .for th^ defense are 
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right on that point. If it is not true ; if you find that the words mean, 
and the defendant intended to say, that the prosecutor had taken bribes 
for himself ; that that is what the ordinary, reasonable, natural inter- 
pretation of the words mean ; and if you take that view of the case an4' 
come to the conclusion that the charge made in the libel was not true, 
cither in letter or in spirit or in substance or in lorm, then, of courSe, 
you would have a right to consider whether the defendant was negligent 
in making the charge in the way that he did. But, in considering the 
question of the truth of the allegation stated in the libel, do not confine 
yourself to any one particular instruction that is given you by the 
court ; you must take not only a broad view of the case and of the evi- 
dence^ but of the lav.-, and of the whole law, as given to you by the 
court. 

The next question, and the only possible, important question left 
in- the case, is the question of malice. Suppose you come to the con- 
clusion that the matter of the alleged libel was proper for public infor- 
mation and for investigation, and suppose you come to the conclusion 
that the allegations contained in the libel were true, or if you come to 
the conclusion that they were not true (because if they were true that 
would remove the question of negligence, then you would have a right 
to consider whether there was a negligent writing or publication). But 
whether true or not, on this branch of the case there is one question 
still remaining, and that is, was the defendant actuated by malice? 
There are two kinds of malice, legal and actual. Legal malice is in 
5;eneral terms a presumption arising from a certain state of facts. If 
a person, although he has no ill-will towards another although he may 
be a stranger to the other, writes and publishes a libel without regard 
to the truth, in a reckless manner; or if the libel which he writes and 
publishes charges the person who is libeled with a crime upon the face 
of the libel, or vvhat we call a libel per se, as this libel of course is,' 
because the charge is bribery in some form or another; then, the law 
would presume the existence of legal malice. And legal and actual 
malice, one as well as the other, may be rebutted by evidence. Now, I 
have told you what legal malice rs, if one person charges another person 
with crime in the libel the law presumes the malice, and it is for the 
defense to rebut that presumption; or if he makes a. charge in a loose 
and reckless manner, disregardful of consequences, with a disregard 
for a person's -rights, then the law in that case would permit a jury to 
presume legal malice^ . « 
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Actual malice is actual ill-will, spite agfamst a person, a grudge 
against a person ; but both of these conditions of malice, that is legal 
and actual malice, may be rebutted by evidence, and the defense claim 
that they have succes^^fully rebutted any implication of malice in this 
case. It may be rebutted by proof of good faith in the publication. If 
the jury find that the publication is made from an honest motive, then 
that would tend to destroy the idea of malice ; or if the defense can 
show that the matters alleged in the libel were true, then that would 
successfully rebut the presumption of legal malice, and it would be for 
the jury to decide whether it also rebutted the actual malice that might 
be in the case. /\nd they may also show that the matter complained of 
was proper public information. 

Now, you see the position of the defense is that they have rebutted 
any idea of malice in this case ; first, because the publication was made 
in good faith : second, because they have proved the charge to be true, 
and, third, because they have shown that the matter complained of in 
the libel was proper for public information and investigation. 

As I understand the position of the commonwealth on this question 
of malice it is this : That the defendant was inspired by actual malice, 
although they do not give up, as I understand the claim, that legal 
inalice follows certain forms of libel and in certain cases : but, that he 
was inspired by actual malice ; that is, possibly not towards the prose- 
cutor himself individually, but against the body of which he was a 
member, against the class to which he belonged, against the councils 
of the city of Scranton, and, therefore, he made, as the commonwealth 
claims, the charge in the letter to the Scranton Times against the coun- 
cils of the city of Scranton without individualizing. That I under- 
stand is the position of the commonwealth — that he did not act from 
an honest motive; that he did not publish this letter in the Scranton 
Tribune for the enlightenment of the public ; that he did not give any 
information in the letter, but that it was a bare, bald charge of bribery 
in some form or another against the prosecutor: — that I understand is 
the position, the real position of the commonwealth in this case. 

Again, on the other side, I have stated the position of the defend- 
ant, who says that he acted, and he so testifies upon the stand, from an 
honest motive ; that he acted in good faith : that he gave only that to 
the public which was proper; that he was willing to submit his conten-. 
tions to a court of justice and have the matter aired before a jury. 

Now, gentlemen, I think I have to the best of my ability gone over 
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the law and the facts in this case. If there are facts in the case to 
which I have not referred, do not discard them, because you are the 
judges of all the facts and you miist apply the law that has been given 
to you as you understand it to the determination of the facts in this 
case, remembering that the burden is upon the commonwealth to prove 
every element of its case beyond a reasonable doubt. 

If you find the defendant guilty, you have nothing to say about 
the costs. If you find him not guilty, you have the right to place the 
costs upon the prosecutor or upon the defendant or upon the county, 
or you may divide the costs between the prosecutor and the defendant 
in such proportion as you may think proper. 

By Mr. Torrey : In the very end of the charge the court stated 
what they understood to be the ground upon which the prosecution 
claim that they have proven actual malice. I think the court inadver- 
tently omitted what is usually done in instructing the jury, that they 
may be guided somewhat by the manner and testimony of the defend- 
ant himself upon the stand, in reaching a conclusion with reference to 
that matter. 

By the Court (resuming) . 1 tnmk I have fully discussed the case, 
because I do not think it is an important omission. Reference was 
made, gentlemen of the jury, to the conduct of the defendant on the 
stand and the declarations made by him with regard to his attitude 
and feeling towards the prosecutor. You have a right to take that 
into consideration with the other evidence in the case on the question 
of malice particularly. 

I am requested by the defendant's counsel to read to you certain 
points for instructions, and I will now proceed to do so 

1. Under the constitution and laws of this state it is not an in- 
dictable offense to publish in good faith, for the information of the 
public, any defamatory matter, which the party making the publication 
honestly and on reasonable grounds believes to be true and which re- 
lates to any subject of general interest, the public discussion of which 
is for the pubHc interest. 

Answer of the court. As a general proposition I affirm this. It 
is good law, it is not the whole law, but it is correct as far as it goes. 

2. (Refused without reading.) The act of 1901 applies to this 
case ; it refers .to an article libelous on its face. It says in effect, "not- 
withstanding the article is libelous, if it is proper for public informa- 
ton no conviction shall be had unless the article is published malicious- 
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ly." That does not mean legal malice, but actual or express malice. 
The subject matter of the article in question here was proper for public 
information or investigation. The commonwealth, therefore, was 
bound to show actual or express mlhc'e and this they have failed to do, 
and you must acquit the defendant. 

3. A citizen has the right to discuss, through the public press or 
otherwise, all measures relating to municipal government. He has 
the right to examine, investigate, prove or condemn the official conduct 
of all men acting in any municipal capacity in the city. It is his duty 
to expose corruption in public places and to enlighten the people as to 
all matters of public interest. 

'^ Answer of the court. I have so charged you in my general charge, 
arid I affirm the point. 

4. (Withdrawn.) 

5. The subject matter, of the article complained of in this case 
and the publication was proper for public information. 

Answer of the court. J have already stated to you my own views 
upon that question, but I have determined to leave the question to the 
jury ; that is my answer to this point. 

.6. If the jury believe from all the evidence, that the publication 
v;as made without actual malice or negligence, for the honest purpose 
of giving the public information, which it is entitled to have, the de- 
fendant should be acquitted. . . 

Answer of the court. This point is refused. 

7. In determining the question of malice the jury must take int^ 
oonsideratiorf the occasion of the publication, the inforrfiation of the 
defendant and the state of mind he was in at the time of the publica- 
tion, the information he had, and if the publication was made in good 
faith and upon probable cause and from a sense of public duty, the 

, defendant shoul<}^ be acquitted. 

Answer of the court. I affirm this point; 

8. The intention of the defendant in writing the alleged libel is a 
question of fact and to be determined by you. 

Answer of the' court. This is correct and I affirm it. 

9. (Refused without reading.) The legal malice presumed in a' 
case charging a person with a crime is rebutted in this case, if you ber 
lieve the evidence offered by the defendant, because it was ample to 
justify Mr. Scranton, or any other prudent, fair-minded man, in as- 
suming that Mr. Finn was "a self-confessed bribe taker." It appears 
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that the defendant had read the newspaper accounts df Mr. Finn's con- 
fession in Alderman Fuller's office and of his indictment on the charge 
of bribery, and he had heard of his conduct in councilmanic ma^tters in 
other ways. Moreover, it is undisputed that Mr. Finn publicly con- 
fessed that he had taken bribes on two occasions to affect the public 
acts of city officials. Mr. Scranton further says he had no actual 
malice or ill-will against Mr. Finn and that he did not know him. 

Under all the circumstances surrounding this publication, . there- 
fore, if you believe this testimony the defendant ought to be acquitted. 

10. Assuming for a moment the first impression one would 
gather from the words "self-con^fessed bribe taker"- to be a confession 
that the person had accepted bribes to Jiffect his own conduct as a 

. public official, it is also true the same wofds are susceptible of the 
meaning that the person had, of his own motion. or as. the instrument 
of others, taken bribes to another to affect that other person's official 
action, and it is not material any way because the moral quality of the 
action in offering a bribe or knowingly conveying a bribe to another 
is the same as accepting one for oneself. The legal quality, too,* is the 
same, because either act is unlawful. 

"Answer of the court. Both meanings may be attached to the 
words quoted; but one meaning or interpretation may be strained and 
the other may be reasonable and natural. The jury should adopt the 
latter. While the moral quality of the various forms of bribery is the 
same, it does not follow that the legal effect of charging a person with 
a form of Bribery di which he is not guilty, although he may be guilty 
of another form, is necessarily the same. Orte charge may be true; 
the other; not. Thus qualified and explained the point is affirmed. 

11. (Refused without reading.) Again, the article does not 
charge that Mr. Finn had actually taken bribes, either for himself or 
another. Therefore there is no room for the innuendos in the indict- 
ment in this case. The article says Mr. Finn some time ago publicly 
confessed 4:hat he h.ad, taken bribes. The defendant,! as he has been 
arraigned her€ for a malicious and defamatory libel, has the right to 
ask that the words may be taken literally what they say, namely, that 
Mr. Finn had (:onfessed that he had taken bribes, and proof of this 
confession, and it is undisputed before you, is full proof of the truth- 
fulness of the article. 

12. (Refused without reading.) Ii a man admits publically 
that he has taken bribes, no one is responsible but himself if other citi- 
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zens believe that, in fact, he has received and accepted bribes. Under 
such circumstances iticannot be regarded as likely that his fellow citi- 
zens will construe the language to refer to an innocent act, moral or 
legal. 

13. The publication of the alleged libel in this case is privileged 
unless that publication was maliciously or negligently made, because it 
referred to the conduct of a public officer of the city of Scranton in his 
official action as such public officer. 

Answer of the court. I affirm this point. 

14. If the jury have any reasonable doubt as to the proper mean- 
ing and acceptation of the words, *'a self -confessed bribe taker," they 
are to resolve that doubt in favor of the meaning the defendant meant 
to convey thereby, even though they were to believe that, ordinarily 
they might have meant something else. 

Answer of the court. This is correct, and I affirm the point. 

15. The burden of proving the essential ingredients of the charge 
of criminal- libel rests upon the commonwealth throughout the case, 
and if you have a reasonable doubt as to whether the commonwealth 
has established any of them, to wit, malice, negligence and want of 
probable cause, or the truthfulness of the subject matter of the article, 
it is your duty to acquit. 

Answer of the court. I affirm this point. 

16. The subject matter of the alleged libel in this case plainly 
referring to the official conduct of a public officer of the city of Scran- 
ton, if it is found to your satisfaction to have been proper for public 
information or investigation, and not to have been maliciously or negli- 
gently made, you are bound to acquit the defendant. 

Answer of the court. This is correct, and I affirm the point. 

The case is now in your hands, gentlemen. Give it a careful con- 
sideration, and return such a verdict as will satisfy your own con- 
sciences and that will be in accordance with the law as explained to 
you and as you understand it, and with the evidence as you have re- 
ceived it in this case. 



A contract by the publisher of a newspaper to use it in influ- 
encing the choice of delegates and the action of a convention in 
favor of a certain candidate for public office is held, in Livingston 
vs. Page (Vt.), 59 L. R. A. 336, to be void as contrary to public 
policy. 
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/;/ the Court of Common Picas of Lackqwanna Soiinty, No, i8, 
September igoo. 

EQUITY 

Ehcn E, D. ivies vs. First Welsh Baptist Church of Scranton. 

A was a member In full communion of the Close Communion Baptist Church of 
the Eastern Association of Pennsylvania, and was entitled to all the rights 
and privileges of such <a member. 

A. at the close of a public service meeting, at the church, criticised the commit- 
tee whose business it was to recommend a pastor — there having been a 
vacancy In the pastorate for" upwards of a year. One of his statements 
was "that half of them (committee) had told him that they were ashamed 
of their Inaction." 

Shortly afterwards at a meeting of the deacons of the church A was asked to 
designate the committeemen he meant. He did so. 

At a subsequent meeting the members designated denied they had made the 
statement attributed to them by A. 

Some effort was made to have A withdraw his statement and apologize for hav- 
ing made it so that there might be a peaceful termination of the controver- 
sy which arose over the statement made by A. The effort was without suc- 
cess. 

At a subsequent business meeting of the congregation one of the members of the 
church and a member of the committee whose business it was to recqm-^ 
mend a pastor to fill th*e pastorale of the church and also a member of the 
committee that was criticised, charged- A publicly with having uttered an 
untruth in making the statement referred t;©. • 

At still a subsequent business meeting of the church a resolution was adopted 
naming a committee to Investigate into the case of A "for his public un- 
truthfulness and molestation on the face of the charge." 

A was notified to attend said meeting but failed to do so. Later a resolution was 
was adopted by the church supcnding A "for a month and that he be 
notified once more to meet with the appointed commltteee and withdraw his 
charges. 

A was notified to attend the meeting of said committee. At the meeting A 
either refused to withdraw his charges or his offer of apology was ndt satis- 
factory to the committee. 

At the next meeting by resolution A was "expelled according to the resolution of 
the business committee for not withdrawing the charges he had made." 

One of the laws governing the church, under the head of rights of members^ pro- 
vides* that "If a member thinks he has received Injustice at the hands of a 
church and if the chufch and he shall fail to come to a peaceful understand- 
ing they shall proceed as follows:^ 

"Let them unite to call a committee of the four nearest churches to decide be- 
tween them. If one of- the parties shall refuse to unite to call the commit- 
tee, the other party, singly, will have the right to do so. It shall be the 
duty of the committee to call for representatives from both sides to ap- 
pear before it to testify. If one side shall refuse to send .representatives, 
the committee shall then proceed in their absence, and its decision shall 
be in force until the next conference of the association: 

"If the party who has been found guilty shall fall in and act peacably, according 
to thei decision of trie committee, until the conference of the association, it 
will have 'the right to ask for the appointment of another -committee to 
consider the mktter in said conference, the- said committee shall bring in 
its report before the close of the session. If the decision of the new com- 
mittee is accepted by the conference this will be final in thQ matter. >But 
If the conference shall refuse the decision of the new committee then that 
of the first committee shall be In force and final on the question." . 

"If the party which has been found guilty shall refuse to act peaceably, as 
above, it will have rto right to call the attention of the conference to the 
matter." 

A, in pursi'.ance of his right under the law of the chtircb, called for a commit- 
tee of the four nearest churches and accordingly such committee was ap- 
pointed. 
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At the meeting of said committee A. with two members of the church as his rep- 
resentatives, appeared. 

The church was represented by three members. 

After the hearing, and While the committee was deliberating upon their findings, 
another fruitless effort was made to amicably settle^ the controversy. 

In the direction of a settlement A wrote a letter to three members of the com- 
mittee on supplying the pulpit requesting, substantially, tha't the commit- 
tee should find that a misunderstanding existed rather than that untruth- 
fulness had been employed. 

The committee of the four churched met and reported as follows: "We desire to 
V Inform you that we, as a committee, feel truly sorry for this unpleasant- 
ness. Nevertheless, we feel that we are in duty bound, as a comlnittee, to 
consider the connections and all the doings in this matter according to the 
testimony ' and statements that ha ye been presented before us by E. P. • 
Da vies, and his witnesses, and also by the church committee' and its wit- 
nesses." 

"Our decision, as a committee, is that we exonerate the church of being guilty jof 
any, particular charge in this matter and we consider that they had a per- 
fect right to enact and to administer the discipline as they have done in 
view of the testimony we have listened to from both sides." 

"The committee recommend that A should write a letter to the church committee 
expressive of sorrow that, any misunderstanding- should have happened, 
which letter should ' terminate the unpleasantness, as ^oth sides . had evi- 
denced a spirit of reconciliation." 

A wrote the letter suggested by the'comTnittpe of the four churches, and no action 
having been taken by tha church to restore him to membership, he gave 
notice to the secretary of the General Conference of higi appeal from the 
decision of the committee of the four churches. 

At the next meeting of the General Conference tlie report of the committee o 
.the four churches was presented and accepted as final. 

A then filed a bill In an effort to be reinstated by a decree of a Court. of Equity 
awarding a mandatory injunction for that purpose. 

Upon the facts as above stated, the Court found the following conclusion^ of law: 
. Isf. A Court of Equity. has no Jurisdiction to decree the reinstatement of 
the plaintiff as a member of the defendant church. 2nd. The plaintiff's 
bill, should be dismissed. 

Writs of mandamus are provided for. and the proceedings thereon are regulated 
by the act of 8th June, 1893, P. L., 345. From thlfe act it appears that the 
early decisions to the effect that the writ is not available . to enforce a 
mere private right are no longer of any force. 

In Pennsylvania it seems that the remedy to restore a member Improperly ex- 
pelled from a corporation is by mandamus and not by bill In equity. 

A ^iffei^ent doctrine prevails when property rights are to be adjusted. 

Mandamus is a common law remedy to compel an action, while Injunction is an 
equitable remedy to .prevent action. / . 

Where a society is unincorporated there can be no remedy by mandamus. 

If a worshipper has had a trial according to the laws and usages of the church of 

which he is a member, no civil tribunal had the right to nuUIfy the result 

of such trial. However, a civil tribunal is required to examine into the 

' regularity of the proceeding in the eccleslsistlcal body which resulted in the 

expulsion of a member. 

If the decision of the latter body plainly violates the" law, it professes to admin- 
ister, or Is In conflict with the laws of the land, it will not b^ followed. 

Messrs E. C. Newcomb and S. B. Price for plaintiff. 

Hon E.*N. Willard for defendant. 

Opinion by Kelly, A. L 

Jiine 15, 1903. 

From the evidence we find the facts as follows: 

i:' The defendant is a church congregation located in the city 
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of Seranton, county of Lackawanna and State of Pennsylvania, 
duly incorporated, by a decree of the Court of Common Pleas of 
Luzerne County, made the 23rd day of August, 1868. A copy of 
iis charter and constitution are correctly set forth in plaintiff's bill. 

2. Said church was incorporated for the purpose of religfious 
worship according to the dbctrines, discipline and usages of the 
Close Communion Raptist Church of the Eastern Association of 
Pennsylvania. 

3. From June, 1869 to May 1898 (with the exception of eight 
years from 1874 to 1882) plaintiff was a member, in full communion 
of the defendant church and entitled to all the rights and privileges 
of such a member. 

4. For one and one-half years previous to March, 1898, the de- 
fendant church was without a pastor. 

5. For one and one-half years previous to 1898 a committee 
of eight members of defendant church had been in. existence, the 
duty of which committee was to recommend a pastor to fill the pul- 
pit of defendant church. 

6. After the close of a/ public service meeting at the church, 
on the evening of February 6, 1898, the plaintiff in the course of 
some- remarks upon the subject of supplying the pulpit, stated that 
a new pastor was badly needed, so badly that one-third of the 
church had already fallen off, and that the committee on supplying 
the pulpit was not doing anything, and that half of them had told 
him that they were ashamed of their inaction. 

7. Shortly afterwards, at a meeting of the deacons of the 
church, the plaintiff was asked to explain whom he referred to of 
the committee mentioned, and he designated three of the members 
of the committee mentioned, viz. : H. P. Davies, James R. Hughes 
and Luther Lewis. At a subsequent meeting of the 'deacons of 
the three members so designated by the plaintiff denied that they 
had made the statement attributed to them by the plaintiff. Some 
effort was made to have the plaintiff withdraw his satement above 
referred to, and to apologize for having made it, and to bring about 
a peaceful termination of the controversy which arose over the 
statement made by the plaintiff, but without success. 

8. On the 24th day of March, 1898, at a business meeting of 
the congregation, Benjamin Hughes, one of the members of the 
said church, and a member of the committee referred to in the fifth 
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finding, charged the plaintiff publicly with having uttered an un- 
truth in making the statement referred to in the sixth finding. 

9. On March 31, 1898, a business meeting of defendant church 
was held, at which meeting the following resQlution was adopted: 
^'Resolved, That a committee of three, namelyj B. Hughes, John T. 
Williams and John J. Morgan, are to. mak^ an investigation into 
the case of Ebenezer P. Davies for his public untruthfulness and 
molestation on the face of the charge." 

10. The plaintiff was notified to attend the meeting of the 
committee but failed to do so, and on April 28, .1898, the following 
resolution was adopted by the defendant church : "Resolved, That 
the business meeting suspend the case of Brother Eben P. Davies 
for a. month and that he be notified once, more to meet with the iap- 
pointed committee and withdraw his charges." 

11. The plaintiff was again notified to attend the meeting of 
the committee, which he did. He was asked to withdraw his 
charges, and apologize, but he either refused to do so, or his offer 
of apology was not satisfactory to the committee. At the next 

: business meeting of the church. May 27, 1898, the report of the 
committee was called for, and they made a verbal report that the 
plaintiff was present and could speak foi^ hinjself, whereupon, after 
the plaintiff had made some remarks upon tlie matter, the follow- 
ing resolution was adopted: "Resolved, That Eben P. Davids be 
expelled according to the resolution of the business meeting for not 
withdrawing the charges that he had- made." 

12. The laws of the defendant church, inter alia, provide': 
"Right of Members. — If a member thinks that he has received in- 
justice at the hands of a church, and if the church and he shall fail 
to come to a peaceful understanding, they shall proceed as follows: 
Let them unite to call a committee of the four nearest churches to 
decide; between them. If one of the parties shall refuse to unite 
to call the committee, the other party, singly, will have the right 
to do so. It shall be the duty of the committee to call for repre- 
sentatives from both sides to appear before it to testify. If one 
side shall refuse to send representatives, the committee shall then 
proceed •in their absence, and its decision shall be in force until the 
next conference of the association. 

"If the party which has been found guilty shall fall in and act 
peaceably, according to the decision of the committee, until the 
conference of the associiation, it will have the right to ask for the 
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appointment of another committee to consider the matter in said 
conference, the said committee shall bring in its report before the 
close of the session. If the decision of the nevn committee is ac- 
cepted by the conference this will be final on the matter. But if 
the conference shall refuse the decision of the new committee, then 
that of the first committee shall be in force and final on the ques- 
t'on.-- If the party which has been found guilty shall refuse to act 
peaceably as above, it will have no right to call the attention of the 
conference to the matter." 

13. In pursuance of his right under the law of the church 
above quoted, the plaintiff called for a committee of the four near- 
est churches, and accordingly a committee of four was appointed, 
viz: Vaughn Richards, Samuel Powell, Stephen Powell, • Stephen 
Williams and L. N. Roberts. 

14. A meeting of this committee of the four churches was h^ld 
on July 28, 1898, at which the plaintiff appeared with two members 
of the church as his representatives, and the church was repre- 
sented by three members chosen for that purpose. Thie case was 
heard by the committee and a decision arrived at. While the com^ 
mittee was deliberating upon their findings efforts were again made 
to bring about an amicable settlement of the controversy, and the ' 
committee was requested to withhold their report temporarily in 
order to allow an opportunity for amicable settlement. 

15. In an effort to consumate a settlement the plaintiff wrote 
a letter to three members of the committee on supplying the pulpit,. 
H. P. Davies, Thomas R. Hughes and Luther Lewis, as follows : 

"Scranton, Pa., July 29, 1898. 
"After listening patiently to both sides of the case the general 
committee does not believe that either of us told an untruth, but 
rather that a misunderstanding exists — in other words — that I mis- 
understood you. I heartily agree with this view of the committee 
and in fact it is a possibility which I previously suggested and I 
regret of having deduced wrong impressions from your words. 

"Respectfully yours, 

"Eben P. Davies." 

16. On September* 27, 1898, the committee of the four 
diurches made the following' report to the defendant church : "We 
desre to inform you that we, as a committee, feel truly sorry for 
this unpleasantness. But nevertheless we feel that we are in 
duty bound, as a committee, to consider the connections a-nd all the 
doings in this matter according to the testimony and statements 
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that have been presentee} before' us by E, P. Davies, and his wit- 
nesses, and also by the church committee and its witnesses. 

"Our decision, as a committee, is that we exonerate the church 
of being guilty of any particular charge in this matter, and we 
consider that they had a perfect right to enact and to administer 
the discipline as they have donq in view of the testimony we have 
listened to from both sides. 

"But we are particularly pleased to be able to say that feelings 
have changed for the better in the meeting of July 28th. We found 
that a peaceful and brotherly spirit had been possessed by both 
parties and ready to sacrifice feelings in a Christian spirit and to 
shake hands on the following conditions: (We, as a committee, 
are compelled to believe the three brothers — Davies, Hughes and 
Lewis, as they are three against one). 

"That Eben P. Davies shall write a letter to the brothers,. H. 
P. Davies, J. R. Hughes and Luther Lewis, expressing his sorrow 
that any misunderstanding had been between them and that he is 
gpeved at having deduced the wrong impression from their words. 
This he did,^and the three brothers attached their signatures to the 
written apology which indicated to us that they wer6 satisfied. 

"In the meeting of July 28, the committee, one by one, spoke 
to Davies and manifested their opinion and sentiment that it would 
be better for him to leave the matter of his exclusion entirely in the 
hands of the. church. He promised in our presence that he would 
do so, then the meeting was dismissed through prayer by the 
brother B. Hughes. After this E. P. Davies asked brother B.' 
Hughes if he fof^ve him and received an affiVmative answer, 
which resulted in a general shaking of hands by the committee and 
the two contending parties, and the meeting was terminated in a 
glorious spirit, each one manifesting his sincerest satisfaction that 
the unpleasantness had been so happily terminated, hoping that 
nothing of this nature will again be seen between religious broth- 
ers. Thus endeth our work after having felt the spirit of God in the 
undertaking 

"Yoiirs, the Committee in the bonds of the Gospel, 
"Vaughn Richards, Samuel Powell, Stephen Williams, L. N. 
Roberts." 

17. After the meeting of the. committee of the four churches 
and the writing of the letter above referred to, nonaction was taken 
. by the church to restore the plaintiff to membership. 

i%. The plaintiff gave written notice to the secretary of the 
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General Conference of his appeal from the decision of the com- 
mittee of the four churches on the day of November, 1898, by 
sending to the secretary the following communication : 

"Scranton, Pa., October 7, 1898. 

**Dear Brother: That I may be in order and according to the 
rules of .the association as far as I can, I send you as secretary of 
the association a notice of my appeal from the decision of the com- 
mittee on my case, with reasons for ihe.same. 1 shall make my 
appeal for. the following rasons : 

*'i. It is inconsistent with itself. 

"2. It is based on false statements. 

"3. It does not deal the same on both sides, showing respect 
of person. 

"4. It militates against the great law of compensation, when 
asking me to confer with certain conditions, giving me nothing in 
return. 

"5. It is contrary to the evidence because two besides myself 
testified that H. P. Davids had said what he denies now. 

"6. I have done before my exclusion the only thing recom- 
mended by the committee. . 

"7. Lastly and chiefly. The committee paid no attention to 
what I had offered to the deacons and the church as compensation 
for the error. 

"Yours, fraternally, 

Eben P. Davies." 
.19. The semi-annual meeting of the General Conference was 
held on. the 61 h and 7th of December, 1898, and on the forenoon of 
the 7th the report of the committee of the four churches was pre- 
sented and accepted as final. On the afternoon of the same day 
the plaintiff called the attention of the Conference tb his case and 
attempted to read his appeal* but was declared out of order by^the 
presiding officer. A motion to allow him to be heard was voted 
down. 

20. Previous to the meeting of the Conference the plaintiff 
caused to be circulated among the members of the different 
churches of the same denomination printed copies ot his appeal 
which translated reads as follows : 

"Rep6rt of committee. Decision of the majority of the com- 
mittee from the four, nearest churches on the exclusion of Eben P. 
Davies from the Hyde Park Clfufch under the accusation of telling 
an untruth. The decision' is as follows: 
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"i. That we justify the church in their action. 

"That we are bound to believe H. P. Davies, James R. Hughes 
and Luther Lewis, for they were three against one. 

. "3. That pben P. Davies had misunderstood them. (Note. 
It follows that I am innocent of what I am accused of.) 

"That Eben P. Davies should write a letter of apology to the 
above brothers expressing that he was truly sorry that he had de- 
duced the wrong inference from their words. 

"Questions on the above: 

**A. In view of the third how can the firsf be just? 

"B. In view of the 'first on what ground do they ask the 
fouth? 

"C. Is it just to put obligation on one side and not put any 
obligation on the other if the first will conform with the condition? 

"D. . Does to misunderstand a person justify exclusion? 

"E. If I am innocent why am I punished? I am here to 
make an appeal to the semi-annual meeting from the above decision 
for the following resons : 

"i. It is self contradictory. 

"2. lit is founded on false premises. 

"3. Its deportmen1^ from both sides are not from the same 
standard and so it is a respector of persons. 

"4. It violates th.e great law of compensation when putting 
conditions for one to conform with and giving me nothing for it. 

^*5, It is contrary to the testimonies because th€y testify that 
H. P. Davies had said what he now denies. If there is force in the 
erroneous affirmation that there was three against one, is there not 
much more in the fact that there were three against H. P. Davies. 

"6. I had done before my expulsion the only thing recom- 
mended for me to do now ; and although I did that the second time 
to conform with the decision, there was nothing for me in ex- 
change. 

7. The last,- the chief. The committee did not giivc any at- 
tention to what I had sent the deacons and to atone for my error: 
which is as follews: 

"l : — Inasmuch that the deacons are of the opinion that* I did 
unwise I recognize their wisdom, conform with their views, grieved 
that I said what they consider out of place. 

"2 : — I offered to make public apology. 

"3:— -I acknowledge in the presence of the three brothers the 
possibility that I had misunderstood them. 
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**4: — I had said and had written that it grieved me that I had 
said anything to cause such hard feelings. Edward E. Thomas 
and other deac9ns said that what I presented covered the ground. 
John T. Williams made a motion that my apology be accepted as 
final and that it-is unreasonable to make a case of it in the business 
meeting, after having from the accused what they had asked. The 
refusal of what I had proposed was nothing but the natural fruit 
of that persecuting and un-Christianlike spirit that devised the 
accusation of untruth from the sentences that I had uttered. How- 
ever unpleasant will be the consequence of the injustice done, the 
responsibility of it will lie at the door of him that stopped every 
effort to end the matter peaceably; and the responsibility of the 
present condition of the cause lies there now. He said that he 
would rather believe that I told an untruth than to believe the pos- 
sibility for me to misunderstand the brothers. He said also that 
lie would not trust me to make a public apology; that was the 
spirit that was at the helm when the case was going through the 
meeting of the deacons and the business meeting. - So it. is not 
strange that things sailed so far from the shares of peace and jus- 
tice. 

'*In the face of the affirmation that what I had proposed was 
rot sufficient apology 1 wrote the following letter to some of tfie 
most prominent Baptists in the country to have their opinion on 
the ma ter and there is no exception in the answers to the two 
eiven here from the editor of the Commonwealth and Mr. Rees, 
Philadelphia: 

"Scranton^ Pa., October 19, 1898. Dear Sir and Brother: 
Will you k'ndly oblige me with your opinion on the following case ? 
A member of» a certain Baptist church, when making a motion, re- 
ferred to what three brothers had told him as to them being 
ashamed of the tardiness of a ministerial committee, of which they 
were members, in placing before the church a suitabje person to be 
voted on to become 'its pastor. The three brothers claimed that 
tbey had been misunderstood, though three witnesses . testified 
a<ya'nst one of them. An offer to make a public apology was re- 
fused as was also ihe following, concession — Inasmuch as the 
deacons belieVed that I acted unwisely I recognize their wisdom 
r.nd agree with their sentiments, grieved that I sa^d that which they 
think was out of place. The latter was refused because the ac- 
cused would n6t ad/nit that he was convinced that h^ had done that 
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which was wrong. The three brothers against whom the supposed 
wrong had been done- were satisfied 'with the accused apology, for 
at the outside it was nothing mgre than a misunderstanding and 
reflecting on the character of no one. Notwithstanding all this the 
member was excluded from membership. Did the church act just- 
•ly and Christian-like in excluding the brother? Had the church 
any right to ask more than the brother offered ? 

"Very respectfully yours in Christ, 

"Ebeh P. Davies." 

"Philadelphia, October 20, 1898. Mr. Eben P. Davies. Dear 
Brother : In reply to yours of the 19th permit me to say that your 
attempt to hide the church where the matter occurred leaves your 
question obscured. If you have fully and impartially stated the 
case and upon the presentation you have given, we should say the 
brother should not have been excluded. The church should, have 
been satisfied if the brother was sincere in his apology, as He un- 
doubtedly was. It is always wise as well as scriptural to exer- 
cise that charity that thinketh no evil. Yours, Editor the Com- 
monwealth." 

"Philadelphia,- October 21, 1898. Dear Brother. I am not a 
Solomon and it is always possible for even a Solomon to err in de- 
ciding a matter which is presented to him by ofily one party to the 
difficulty. Allowing this, there cah be only one answer to your 
question. No church should exclude any brother, even if the 
offence were a hundred times worse than that which told of in your 
letter, without patience, gentleness and continued effort to con- 
ciliate or bring to a proper frstme of mind. The habit of excluding 
in a spirit of resentment, pride or obstinacy, is one of the worst 
things found in any church. It should be resorted to only in ex- 
treme and aggravated cases. This opinion is' held generally by 
fair-minded and Christian pastors. ~ If a brother who had erred in 
word or deed is prepared to matke any such apology as you write, it 
should be welcomed with alacrity and joy, and the matter instantly 
closed and never' be brought up again. Only last night our 
deacons' were considering a case of a deacon who was excluded un- 
on a majority Vote of a certain church ten years ago. He lost h\9 
head in an excited church meeting and said things he should not 
haye said. But there was provocati6n and all the deacons agreed 
he should be restored. We need -to be lenient and patient and give 
t^'me for things to heal. Our Baptist churches are unhappy suf- 
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ferers and the cause put to shame by their not following thq spirit 
of the Lord Jesus in maintaining a generous, kind and brotherly 
attitude toward all, though they be wrong-doers. If you are the 
brother I sympathize with you. Our churches need to be presided 
over by those who are guided by good sense and a gracious spirit. 
Sincerely yours, George E. Rees, New Tabernacle Baptist Church." 

"I need not add to the foregoing nor to show what is the senti- 
ment of impartial thinkers on the question. I could do so from 
among the best thinkers in the Conference, but that would not be 
wise. Whatever my fate shall be I shall be perfectly satisfied in 
the con3cienciousness that I have offered moi;e than would satisfy 
anyone that would be controlled by the spirit of the Just One. 

"Yours truly, Eben P. Davies." 

^i. That at the General Conference of the church, held at 
Wilkes-Barre, in December, 1898, the said Eben P. Davies did not 
ask for the appointment of another committee to consider the mat- 
ter involved in his appeal. 

22. That there is no evidence that Eben P. Davies, from the 
time of his expulsion to the present time, has! never asked to be re- 
admitted to membership in the First Welsh Baptist Church of 
Scranton. 

Upon the facts found as above we have reached the following 
conclusions of law : 

I. — A Court. of Equity has no jurisdiction to decree the rein- 
statement of the plaintiff as a member of the defendant church. 

2. — The plaintiff's bill should be dismissed. 
• The requests of plaintiff for findings of fact and the answers 
thereto are as. follows: 

I. — The defendant is a church congregation located in the city 
of Scranton county of Lackawanna and state of Pennsylvania, 
duly incorporated by a decree of the Court of Common Pleas of 
Luzerne county, made the 23rd day of August, 1858. A copy of 
its charter and constiiution are correctly set forth in plaintiff i bill. 

Answer. We so find. 

2. — Said church was incorporated for the purpose of religious 
worship according to the doctrines, discipline and usuage of the 
Gose Communion Baptist Church of the Eastern Association of 
Pennsylvania. 

Answer. We so find. 

3. — From Jiine, f,859, to May, 1898 (with the execepti^pn of 
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eight years from 1874 to 1882) plaintiff was a member, in full com- 
munion, of the defendant church and entitled to all the rights and 
privileges of such member. 

Answer. We so find. 

4- — For one and one-half years previous to March, 1898, the 
defendant church was without a pastor. 

Answer. We so find. 

5.-?-For qne and one-half years, previous to 1898 a committee 
of eight members of defendant church had been in existence, the 
duty of which committee was to recommend a pastor to fill the pul- 
pit of defendant church. 

Answer. We so find. 

6. — On Sunday, February 6th, 1898, at a meeting of the organ- 
ization of defendant church plaintiff publicly declared that about 
one-half of the committee (meaning the committee referred to in 
the 5th request above) had said to him that they were ashamed of 
\ heir inaction. 

Answer. We so find. 

7. — On the 24th of March, 1898, a: a business meeting of the 
congregation Benjamin Hughes, one of V^e members of said church 
and a member of the committee referred to in the 5th request, 
charged the plaintiff publicly with havmg uttered a wilful untruth 
in making the statement referred to in the 6th request. 

Answer. We so find. 

8. — On March 31st, 1898, a business meeting of defendant 
church was, held, at which meetinis: the following resolution was 
adopted: "Resolved, that a committee of three, namely B. Hughes. 
John T. Williams, and John J. .Morgan, are to make an investiga- 
tion into the case of Ebenezer P. Davis for his public untruthful- 
ness and molestation on the face of the charge." 

Answer. We so find. 

9.— On April 28, 1898, the following resolution was adopted 
by the defendant church, "Resolved, thai the business meeting sus- 
pend the case of Brother Eben P. Davids for a month and that he be 
notified once more to meet with the appointed committee and with- 
draw his charges." 

Answer. We so find. 

10. — On May 27, 1898, the following resolution was- adopted by 
defendant church, "Resolved, tbat Eben P Davies be expelled ac- 
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cording to the resolution of the business meeting for not withdraw- 
ing the charges that he had made." 

Answer. We so find. 

II. — Since May 27, 1898, the plaintiff has been excluded from 
the defendant church and all the rights and privileges attached to 
membership in defendant church have been denied the plaintiff in 
pursuance of the resolution referred to in the preceding request. 

Answer. We so find. 

12. — Subsequent to May 27, 1898, a committee of the four 
nearest churches was appointed to decide between the parties to 
this suit. 

Answer. We so find. 

13. — ^The report of the said committee of the four churches is 
correctly set forth in paragraph 12 of plaintiff's bill. 

Answer. We so find. 

14. — The plaintiff, Eben P. Davies, compl ' with the recom- 
mendation contained in the report of the said committee of the 
four churches, by writing to H. P. Davies, James R. Hughes and 
Luther Lewis severally ^ letter of which the following is a copy : 

Scranton, Pa., July 29, 1898. After listening patiently to both 
sides of the case the general committee does not believe that either 
of us told ^n untruth, but rather that a misiinderstanding exists — 
in other words — that I misunderstood you. I heartily agree with 
this view of the committee and in fact it is a possibility which I 
previously suggested, and I regret of having deduced wrong im- 
pressions from your words. Respectfully yours, Eben P. Davies. 

Answer. Refused. 

15. — ^To the above letter, as aforesaid written by the plaintiff, 
H. P. Davies, J. R. Hughes and Luther Lewis attached their sig- 
natures for the purpose of indicating to the committee that they 
were satisfied wi h the statement of apology it contained. 

Answer. We so find. 

16. — ^The recommendation of the. said committ^ of the four 
churches was made on July 28,^898; the letter pursuant to the 
recommendation of the said committee, by Eben P. Davies,' was 
written on July 29, 1898. 

Answer. We so find. 

17. — ^The said committee of the four churches made its report 
to -the defendant church on September 27, 1898, . 

Answer. ' We so findi 
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i8. — ^The defendant, after the writing of the letter of July 29, 
1898; and hitherto has refused to reinstate the plaintiff into mem- 
bership in said church. 

Answer. We so find. 

19. — ^The semi-annual meeting of the general association, of 
which the niember is a member, was held in South Wilkes-Barre 
on December 6, 1898. 

Answer. The meeting was held on December 6th and 7th, 
1898. 

20. — At this conference the plaintiff asked for an appointment 
of a committee to investigate his case. 

Answer. Refused. 

21, — The semi-annual conference, as aforesaid, refused to. jg^rant 
the request of the plaintiff as set forth in the preceding request. 

Answer. Refused. 

22. — The defendant has had no trial at any time either by de- 
fendant church, or its committee, or the committee of the four 
nearest churches, nor by the semi-annual conference. 

Answer. Refiised. 

The requests of the defendant for findings of fact and the 
answers thereto are as follows : 

I. — That on May 26, 1898, Eben P. Davies, the plaintiff, was 
expelled from the First Welsh Baptist Church of Scranton, on the 
charge of alleged misstatements of fact made by him in a meeting 
•of the congregation of said church by a vote of the business meet- 
ing of said church, which had jurisdiction of said charges. 

.Answer. — We find the facts as requested except that we refuse 
to find as a matter of fact that the business meeting of the church 
had jurisdiction of the charges. 

2.— Said Eben P. Davies, not being satisfied with the action of 
said church in expelling him, called for the appointment of a com- 
mittee from the four nearest churches, under the following law, 
governing such church: "If a member thinks that he nas received 
injustice at the hands of the church, and if the church and he shall 
fail to come to a peaceable understanding, they shall proceed as 
follows: Let them unite to call a committee of the four nearest 
churches to decide between them. If one of the party shall refuse 
to un;te to call the committee, the other party singly will have the 
right to do so. It shall be the duty of the committee to call for 
representatives ' from, both sides to appear before it to testify. If 
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one shall refuse to send representatives, the committee shall then 
proceed in their absence, and its decision shall be in force until the 
next conference of the association." 

Answer. We so find. 

3. — In pursuance of the request and action of the said Eben P. 
Davies, such committee was appointed and heard the parties, 
which said committee rendered its decision on the 27th day of Sep- 
tember, A. D. 1898, and in its report the said committee decided as 
follows : **Our decision as a committee is that we exonerate the 
church of being guilty of any particular charge in this matter, and 
we consider that they had a perfect right to enact -end to administer 
the discipline as they have done in view of the testimony we have 
istened to from both sides." That the said committee appended 
and made part of their report the following: "In the meeting of 
July 28 the committee, one by one, spoke to Davies and manifested 
their opinion and sentiment that it would be bettec for him to leave 
the matter of his exclusion entirely in the hands of the' church." 

Answer. We so find. 

4. . It i% further provided in the law of said church as follows : 
"If the party which has been found guilty shall fall in and act 
peaceably, according to the decision of the committee, until the 
conference of the association, it will have the right to ask for the 
appointment of another committee to consider the maiter in said 
conference, and said committee shall bring in its report before the 
close of the session. If the decision of the new committee is ac- 
cepted by the conference this will be final on the matter. But if the 
conference shall refuse the decision of the new committee ihen 
that of the first committee shall be in force and final on the ques- 
tion. If the party which has been found guilty shall refuse to act 
peaceably as above, it will have no right to call the attention of the 
conference to the matter." 

Answer. We so find. 

5. That on October 17, 1898, the plaintiff, Eben P. Davies, 
filed with the Rev. W. B. Thomas, the secretary of the Welsh Bap- 
fst Association, of Northeastern Pennsylvania, a paper marked 
Defendant's Exhibit No. 19, as his appeal to the general conference 
from the action of the committee of four churches. That on or 
about the 19th day of October, 1898, the said Eben P. Davies pub- 
lished and had circulated and delivered to various members of the 
church, Defendant's Exhibit No. 3 a translation of which is con- 
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tained in the evidence, commencing on page 103 and ending on 
page 107. That said circular was a direct violation of the law of 
the church last above quoted. 

Answer. We find as requested with the exception of the last 
sentence. The question of the circulation of the circular being a 
violation of the law of the church as we stated in our discussion is 
for the church authorities to nass upon, and not for us to find as a 
matter of fact. 

6. That at the general conference of the church, held at 
Wilkes-Barre, in December, 1898, the said Eben P. Davies did not 
ask for the appointment of another committee to consider the 
matter involved in his appeal. 

Answer. We so find. 

7. That there i^ no evidence that Eben P. Davies, from the 
time. of his expulsion to the present time, has ever asked to be re- 
admitted to menibership in the First Welsh Baptist Church of 
Scranton. 

Answer. We so find. 

The requests of the plaintiff for findings of law and the an- 
swers thereto are as follows : 

1. The plaintiff was not charged by the defendant church ac- 
cording to the common law. 

Answer. Refused. 

2. The plaintiff was rtot tried for any offence in accordance 
with the constitution and by-laws of the First Welsh Baptist 
-Church of Scranton. 

Answer. Refused. 

3. The plaintiff was illegally excluded from membership- in 
the defendant church. 

Answer. Refused. 

4. The appointment of B. Hughes as a member of the com- 
mittee against the plaintiff was illegal. 

Answer. Refused. 

5. The committee appointed by the business meeting of "the 
defendant church to investigate the charges against the plaintiff 
did not proceed with their investigation according to the common 
law nor according to the laws of the defendant church. 

Answer. Refused. 

6. The plaintiff was not convicted of any offence against the 
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law nor the usuages of the defendant church, nor of any offence 
whatever. 

Answer. Refused. 

7. It became the duty of the defendant church upon receiving 
the report of the committee of the four churches to reinstate the 
plaintiff in the defendant church. 

Answer. Refused. ' ■ 

8. If the plaintiff did commit an offence in the meeting of the 
defendant church on February 6, 1898, said offence was satisfac- 
torily atoned for by his Jetter of July 29, 1898. 

Answer. Refused. 

9. The defendant church is directed and enjoined to reinstate 
the plaintiff in his membership in the said defendant chuijch. 

Answer. Refused. 

The request of the defendant for findings of law and the an- 
swer thereto is a follows : 

The Court is respectfully asked to find as a matter of law, that 
the plaintiff's bill be dismissed at his cost. 

Answer. We have already found that the bill should be dis- 
missed. We will defer the question of costs until final decree. 

DISCUSSIOK. 
The plaint iflf, feeling aggrieved by the action of the defendant 
church in expelling him from membership, filed this bill in an 
effort to be reinstated by a decree of a court of equity awarding a 
mandatory injunction for that purpose. He claims that he was not 
only unjustly excluded from, membership, but that in the several 
stages of the proceedings taken against him which resulted filially 
in his expulsion, he was not accorded the full benefit of the laws of 
the church, particularly in the refusal of the semi-annual confer- 
ence to entertain his appeal and appoint a committee to investigate 
his case. On the part of the defendant it is contended, (i) That 
his remedy is by a writ of mandamus on the law side of the court 
and not by proceedings in equity, if he has been unjustly expelled, 
and (2) ihat on the merits of the case he is not entitled to any 
relief whatever, having been regularly expelled in accordance with 
the laws of the church for sufficient cause- 
Let us take up theste questions in their order as stated. .Wtits 
of mandamus are provided for and the proceedings theredn are 
regula ed by the act of 8th of June, 1893, P. L. 345. Section one 
of the act provides inter alia: "The. several courts of common- 
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pleas shall, within their respective counties, have the power to 
issue writs of mandamus to all officers and magistrates elected or 
appointed in or for the respective county, or in or for any town- 
ship, district or place within such county, and to all corporations 
being or having their chief place .of business within such county." 
While the act does not specify in what cases the writ may issue, in 
section one just quoted it provided that it may issue to all corpora- 
tions, and in section seven of the act it is provided how the writ 
shall issue against a private corporation, and a reading of these 
sections will show that the act contemplates that the writ should 
be available in a proper case to compel a private corporation to 
perform an act legally required of it. The third section of the act 
provides that the writ may issue upon the application of any per- 
son beneficially interested. Considering these sections of the act 
it is clear that the early decisions to the effect that the writ is not 
available to enforce a mere private right are no longer of any force. 

"Mandamus is a- common law remedy to compel an action, 
while injunction is an equitable remedy to prevent action. Man- 
damus is not the proper remedy where the relator does not ask that 
the defendant be compelled to do an act, but demands on the con- 
trary that he be forbidden to do certain acts. Mandamus cannot 
be made to perform the office of an ipj unction. But mandamus 
and not injunction is the proper remedy where nothing is, sought 
but the enforcement of a legal duty." 19 Am. & Eng. Enc'y of 
Law, 2nd Ed. 721. "Manidamus is generally an appropriate reme- 
dy to restore a disfranchised member to his rights and privileges 
in the society from which he has been improperly expelled." 9 
Am. & Eng. Enc'y of Law, 2nd Ed. 500 . 

In this case no property rights are to be adjudicated. The 
plaintiff seeks to be reinstated as a member of the defendant church 
on the ground that he was unjustly and irregularly expelled. 
There is no dispute here between different factions of the church, 
nor is there any question of church property involved, in which 
cases courts of equity have undoubted jurisdiction. The question 
here is what is the remedy to restore a member improperly expelled 
from a corporation, or rather, has a court of equity jurisdiction to 
restore such person to membership. The general authorities do 
not seem to be in entire harmony on this question, but in Pennsyl- 
vania it seems to be pretty well settled that the remedy is by man- 
damus and not by bill in equity. In the case of Hammell vs. Ger- 



LACKAWANNA JURIST. I99 

man Congregation, i W. N. C. 411, Mitchell, J., refused to grant an 
injunction to restrain the defendant frOm expellirfg the plaintiif 
from his membership, stating verbally; "That he did not deem it 
necessary to express any opinion on the merits of the case at this 
stage. It could not be assumed that the congregation after having 
its attention called to the alleged irregularity of its proceedings so 
far, would proceed further to expel the complainant 'without war- 
rant of law or without due irregularity in its proceedings, but if 
they should do so, the complainant would have his remedy at law 
by mandamus." While this is the closest specific authority we 
have been able to find, there are many cases where the remedy by 
' mandamus has been resorted to while we have been unable to find 
any case where the remedy by bill in equity has been pursued. 
We have examined the cases cited by the plaintiff's counsel on this 
question of jurisdiction, but we find in each son^ething more at 
issue than the mere right to reinstatement in the corporation. The 
cases are: Batterson vs. Thompson, 8 Phila 251, where it was 
held that equity had jurisdiction in a case involving the rights and 
obligations arising out of the relations of a rector of an Episcopal 
church and his parishioners; Sperry's Appeal, 116 Pa. 391, where 
equity entertained jurisdiction against a lodge of Odd Pfellows, un- 
incorporated, in a bill setiing forth a wrongful suspension, and pray- 
ing for* a decree of restoration and an accounting of benefits to 
which he was entitled; Wallace vs. Trustees, etc., 194 Pa. 178 ^nd 
201 Pa. 2Q I, where it was held that equity had jurisdiction to re^ 
store a preacher to bis rights who was .ousted from the pulpit and 
wrongfully deprived of his living. In Batterson vs. Thompson and 
Wallace vs. Trustees it may be observed that rights of property 
were involved, it being held that a man*s profession is .his property : 
O'Hara V3. Stack, 90 Pa. 477. And in Sperry*s Appeal' the plain- 
tiff's right to sick benefits was at issue, and the society complained 
of was not incorporated. 

The cases in which mandamus was resorted to for restoration 
of membership will be found in Pepper & Lewis Digest of De- 
cisions, Vol. II, page 19,504, et seq., and are very numerous. In 
these cases the writ was either awarded or denied according to the 
merits, without in any case the form of the remedy being ques- 
tioned. It is unnecessary to refer to all of them, but a reference 
-.0 some of them will not be amiss. In Com'th vs. Benefi<;ial Asso- 
ciation, 2 S. & R. 141, Chief Justice Tilghman wrote, tjfe opinion 
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concurred in by Yeates, J., and Brankenridge, J., to the effect that 
a peremptory mandanius should issue to restore a member of an 
incorporated society who had been illegally expelled to his mem- 
bership'. This was in accordance with the opinion of the Supreme 
Court in Gfeen vs. African M. E. Society, i S. &.R. 254. In Black 
and Whitesmiths Society vs. Van Dyke, 2 Wh. 309, Chief Justice 
Gibson expresses his opinion to the same effect. In Franklin 
Beneficial Association ys. Com'th, 10 Pa. 357, the remedy by man- 

', damns was successfully resorted to to restore the relator to mem- 
bership, .'and in Com*th ex. rel. Fisher vs. German Society, 15 Pa. 

'247, the relator was restored by a peremptory writ of mandamus. 

-And so in Evans vs. Phila Club, 50 Pa. 107, in Hibemica Fire En- 
gine Company vs. Harrison, 93, Pa. 2^:4, and in Weiss vs. Musical 
Mutual Protective Union, 189 Pa. 446. 

Where the church or society is unincorporated there can be no 

. remedy by mandamus, for the reason that our mandamus act .is 
not broad enough to r^ach an unincorporated association. Such 
was the ruling of the Supreme Court in Wolf vs^ Com'th, 64 Pa. 
252. While this decision was previous to the passage of the act of 
1893, the reason is still applicable, because in the latter act we find 
no provision for the issuing of the writ against an unincorporated 
society. 

The remedy at common law by mandamus being entirely ade- 
quate it follows on general principles, that equity has no jurisdic- 
|ion and the plaintiff's bill should be dismissed. 
.■ However, this case has been fully heard upon its merits ahd 
we think it only fair to the plaintiff that we pass upon the merits 
regardless pf the form of the remedy invoked. The plaintiff was 
for many years a member of, and a worshiper in the defendant 
church. He was expelled therefrom, as he' alleges, unjustly and 
irregularly, and thereby suffered a wrong which he seeks to have 
righted by the <:ourts. Under the rules of law as settled by many 
adjudicated .cases as we are not called upon to pass upon the jus- 
tice or merits of the conduct of the defendant in expelling him from 
membership, but we are required to examine into the regularity 
of the proceeding in the ecclesiastical body which resulted in his 
expulsion. If h® has had a^ial according to the laws and usages 
of the church, no civil tribunal has the right to nullify the result of 
such trial. "The decisions of ecclesiastical courts, like every judi- 
^ialtribunal, are final; as they are the ^best judges of what consti- 
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tutes an offence against the Word of God and the discipline of the 
church. Any other than these courts must be inconipetent judges 
of matters of faith, discipline and doctrine ; and civil courts, if they 
should be so unwise as to attempt to supervise their jud^ents on 
matters which come within their jurisdiction, would only involve 

'themselves in a sea of uncertainty and doubt, which would do any^ 
thing but improve either religion or good morals:" Rogers, J., in 
German Reformed Church vs. Siebert, 3 Pa. 291, "Upon questions 
arising under the discipline, as upon those arising under the arti- 

. cles of faith, decisions of the ecclesiastical courts are or-dinarily 
final, and they will be respected and enforced by the courts of law : 
German R^jformed Church vs. Siebert, et al., 3 Pa. 282 ; Stack vs. 
O'llara, 90 Pa. 477; Schlichter vs. Keiter, 156 Pa. 119. But if such 
decisions plainly violares the law they profess to administer or afe 
in conflict with the laws of the land, they will not b.e followed: 
Com'rh et. rei. vs. Cornish, 13 Pa. 288, Stack vs. O'Hara, su^ra: 
Williams, J., in Krecker vs. Shirey, et. al., 163 Pa.. 551. In Sperry's 
Appeal, supra, Mr. Justice Gordon, in his discussion, used the fol- 
lowing language: "It is^said, however, that the. evidence taken by 
the committee was not read. This assertion does not accord with 
the finding; but no matter; he could have required its reading had 
he so desired, and if he chose to waive it, that was his own busi- 
ness. But with these matters we have nothing to do, for,' as was 
stated by Mr. Chief Justice Gibson in the case of the Black and 
White-smiths Society vs. Van Dyke' 2 Wh. 308, *into the regularity 
of these proceedings it is not permitted us to look. The sentence 
of the society, acting in a judicial capacity and with undoubted 
jurisdiction of the subject matter, is not to be questioned collat- 
erally. If the plaintiff has been expelled irregularly, he has a 
remedy by. mandamus to restore him ; but neither by. mandamus 
nor by action can the merits of his expulsion be re-examined. He 
stands convicted by the sentence of ^ tribunal of his own choice, 
which, like an award of arbitrators, concludes him.' So in the case 
of the Com'th^vs. the German Society, 15 Penn St. 247, held, per 
Rogers, justice, in citing' from 8 W. & S. 251, *the courts entertain 
a jurisdiction to preserve these tribunals in the line of order and to 
correct abuses, but they dp not inquire into the merits of what has 
passed in rem judical am in the regular course of proceedings.' It 
thus seems to be settled that neither the mistake made by the trial 
cpmmittee nor by the lodge can be noticed or reviewed by ihe 
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courts." These are well settled principles which must be applied 
to this case. 

The plaintiff was charged with uttering an untrtith concerning 
certain members of a committee of the church appointed to supply 
the pulpit. A committee of three was appointed to investigate the 
charges and the plaintiff was notified to appear before it. He 
.failed to attend during the first meeting of the committee but did 
attend at the adjourned meeting; A verbal report was made to the 
next business meeting of the church by the committee, to the 
effect that the plaintiff was present and could speak for himself, 
and after plaintiff made some remarks in his own behalf, a resolu- 
tion was adopted expelling him from the chiirch "for not with- 
drawing the charges he had made." If this expulsion was irregu- 
lar or unjust, the law of the church provided the remedy, by au- 
thorizing the calling the committee of the four churches to decide 
the matter. The plaintiff availed himself of this law and the com- 
mittee of the four churches was appointed, the case heard, and the 
decision rendered in favor of the cfiurch. While the report con- 
tains something more than a precise and formal decision, yet is was 
clearly a decision against the plaintiff on the merits. It, inter alia, 
-sets forth: "Our decision as a committee is that we exonerate the 
church of being guilty of any particular charge in this matter,; and 
we consider that they had a perfect right to enact an4 to adminis- 
ter the discipline as they have done in view of the testimony we 
have liste^ned to from both sides." Under the law of the church, 
as set out in the bill, the decision of the committee of the four 
churches shall be in force until the next conference of the associa- 
tion, when, if the party found guilty, "shall fall in and act peacea- 
bly, according to the decision of the committee," he shall have the 
right to ask for the appointment of another committee to consider 
the matter in the conference, which committee shall bring in its 
report before the close of the session. The decision of the comr 
mittee appointed by the conference, if adopted by the conference, 
shall be final, but if not adopted by tY\e conference, then the de- 
cision of the committee of. the four churches shall be final. If the 
party found guilty shall refuse to "act peaceaibly" he shall have no 
right to call the attention of the conference to the matter at all. 

Under his church law the conference is the tribunal to which 
the party aggrieved may appeal, but no provision is made for an 
api>eal in a technical sense, as a matter of right. "If he acts peacea- 
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bly" he may ask for the appointment of a committee, but if he do 
not act "peaceably," he has no right to call the attention of the 
conference to his case. The plaintiff contends that he did act 
peaceably, in having given notice to the conference of his appeal 
he was entitled to the appointment of a committee as a matter of 
right. Defendant contends that he did not act peaceably, and was 
therefore not entitled to a new Committee, and further that he did 
not ask for the appointment of a committee. As a matter of fact, 
and -we have so found, he did not ask for the appointment of a 
committee, but he gave notice to the secretary of his appeal, and he 
called the attention of the conference to his Case, although it was 
after the report of the committee of the four churches had been 
adopted. But did he act peaceably? Defendant contends that he 
did not, and bases its contention upon the conduct of the plaintiff 
in distributing the circulars set out in the 2dth finding of fact. 
We, however, are not required to answer that question. It was 
for the conference to judge of his conduct, and it is not for us to" 
review its decision. It was for the conference to say whether he 
was entitled to the appointment of a new Committee, and it is not 
' for us TO question the propriety of its refusaL 

We do not consider the question of the regularity of the early 
proceedings in the case tarken by the church of any great moment, 
inasmuch as the church law provided a remedy for any irregularity - 
or injustice, which the plaintiff availed himself of by appealing to 
a committee of the four churches. Whether it should be at the 
deacons meeting or a business meeting or an elders meeting 'that 
the charges should have been originally preferred is of no moment. 
He was expelled by the authority of the church and the action of. 
the church in expelling him was sustained by the committee of the 
four churches, and by the conferent:e, and -under the authorities we 
have cited it is not for a civil tribunal to reverse its decision. 

Let a decree nisi be entered by the prothonotary in .accordance 
with our findings, with noiice to the parties of their counsel, that 
exceptions may be filed according 10 equity rules. 



Evidence that additional, precautions were taken, after an oc 
currence resuming in. injury, to jjrevent others from being likewise 
injured, is held, in Georgia S. & F. R. Co.ys. Cartledge (Ga.). 59 
L. R. A. 118, not to be competent as an admission of negHg.encc oji 
the part of one sought to be held liable for the injury. 
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/» fkf Court of QuarUr Sessions of Lackawanna Count j^ Nv, ^po 
April Sessions, igiPj. 

BXCBPTIONS TO Tff£ ANNEXATION OF LANDS TO 
THE BOROUGH QF TAYLQK. 

Annexation of, lands by the Borousll aiithorlties \'% a noA-jiidiclaL prooeedlnir. 

.' and the only y^ay in which, the Court of Quarter Sessions can exercise 

supervision of the proceedlnirs is where an appeal is t^Ucen "from' the or- 
dinance of the Town Gpunoili bjf a dtlaen of the Boroush, or of the 
territory annexed, or of the township from which such territory is taken" 
within the time specified in the Act of Assemblyi 

The power of the Court of. Quax^er Sessions to make a formal decree in non- 
Judicial proceedings to annex latfds to a Borouarh under the Act of .1851. and 
its supplements, is gtven^ only in^ case o< an appeal. 

The annexation' became an accomplished fact upon the expiration of the time 
allowed for appeals. • _ 

Mr. John M. Harris, for the Borough of Taylor and the School 
district of the. Bbrough of Taylor; Mr. Daniel R. Reese for the 
petitioners. . ; ' 

. Messrs. Ira H. Bums, H. M. Biannah and Jiames^E. Watkxns 
for the exceptants. * 

Opinion by Edwards, President Judge; June i6, 1903. 

. The questions raised by the exceptions in this caise relate to 
the annexation of pertain lands to the borough of Taylor. There 
are two methods by which adjacent territory may be annexed to a 
borough, it may be done by application to the court; or by action 
of tjie borough authorities. The proceedings in the present case 
were instituted by the borough authorities themselves, as provided 
by the Act of April 3, 1851, P. L. 320, as amended by the Acts of 
July 15, 1897, P: L. 296, and April 28, 1899,^?. L. 115. Annexation 
by the borough authorities is 'a non-judicial proceeding, and the 
only way in which the Court of Quarter Sjfissions can exercise su- 
pervision of the proceedings is when an appeal is taken "from the 
ordinance of the town council" by "a citizen of the*.botough, or of 
the territory annexed, or of the township from which aflch territory 
is taken" within thfe time specified in the Act of Assembly* In the* 
case before us there is no appeal on %he part of anybody, nor are 
the exceptions filed by any person "by the law authorized to inter- 
vene. Indeed there is no previsibn anywhere for exceptions. To 
invoke the jurisdiction of the.- court, there must be an appeal and 
this appeal must be made by a proper -j)arty. The seventh excep- 
tion of the exceptant, under the circumstances,, is pertinent : "That 
the court has no jurisdiction in the premises." ! 
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The present proceedings are regular in every particular and 
meet all the requirements to t>e found in the various Acts of As- 
sembly relating to annexation by borough authorities. The pro- 
vision in the Act of 1851 as amended is as follows: 

"The burgess and town council of any #borough shall have and 
by virtue of this Act are directed and required, an- petition of a 
majority of the freehold owners of lots or outlots, or other trsjcts 
of land in any section lying adjacent to said borough, to declare by 
ordinj^nce the admission of the section which such petitipners and 
others own; and the said section shall forever thereafter be deemed 
arid taken'and allowed to be a part of said borough and subject to 
the jurisdiction and government of the municipal authorities of^ 
said borough is fully as if ihe same had been originally a part of 
the said borough." 

Before the amendment of 1897, the petition to the burgess and 
town council was required to be signed by "at least twenty free-, 
holders." This requirement was changed to "a majority," and the . 
amendment of 1899 provides that the petitioners need not be resi- 
dent freeholders. 

The manner in which the proceedings to annex land's'by the 
borough authorities may be brought before the court is described 
in the act of June 2, 1871, as amended by the Act of April 6, 1899. 

(P.L.33). 

"Whenever the borough authorities shall extend the -lunits of 
such borough they shall file a plan or plot of such extension in the 
qffid^ of the Court of Quarter Sessions of the proper county, and 
notice thereof shall be published in at least two of the newspapers 
published in the county; and any citizen of the borough, or of the 
territory annexed, or of the townships from which such territory 
is taken, shall have the right to appeal from the ordinance of the 
town council annexing such territory, to the Court of Quarter Ses- 
sions of said county, within thirty days of the filing of such plan or 
plot ; and thereupon the said court shall have power, at its discre- 
tion, to decree or refuse such extension of- borough limits, in the 
same manner as under the third section of the Act of April, Anno 
Domini, eighteen hundred and thirty-four, relating to boroughs." 

The "plan or plot" referred to in the section quoted was filed, 
according to the record in the present case, on April 9, 1903. No 
appeal was filed within thirty days ; hence the anjnexation was coni- 
pkte. It appears thpugh that on May 9th, the last day for appi^al, 
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an order was made extending the time tor filing exceptions and 
appeal to May i6. Nothing was done until May 20th, when the 
exceptions now before us were filed by the School District of Old 
Forge Borough. The excteptions cannot be construed in any way 
to take the place of the appeal provided by the Act of Assembly. 
In fact aa well as in law no appeal has been filed yet. We 
think the order of May 9th was made without due consideration, 
and we hereby revoke it. We conclude, therefore, that there is 
nothing before us. This same question ksts before the coart of 
Luzerne county in the case of In Re Pittston Bordugh, 3 Kulp 297. 
In that case Judge Rice says: "Where, as in this case, tlTe pro- 
ceedings were ^nder the Act of i8si,|ney did not come before the 
court, either for approval of disapproval but became complete 
without any action oi the court upon compliattce with the condi- 
tions of the act. (See Devores' Appeal, 6 Sm. 163.) Subsequent 
legislation has made no change in the law affecting the present 
question. The first section of the Act of June 2, 1871, P. L. 283, 
has reference only to api:^lications to the court for incorporation, 
and to change the limits of a borough. ScGtion 4 of the latter Act 
refers to extension of the limits of a borough by the action of the 
borougK officers under- the Act of 1851. As an additional safe- 
guard to citizens to.be affected it gives a right of appear to the 
court, and then, and then oi\ly, has the court power to act upon the 
proceedings. The Act of June 11, 1879, P- 'L. 150, and the Act of 
May 17, 1883, ^' L.' 36, like the first section of the Act. of 1871, re- 
late to changes ot borough limits fey applicji^tion to courts and do 
not apply to the present case. In the present proceedings no ap- 
peal wa$ taken as provided in. section 4 of the Act of 1871. It fol- 
lows that the annexation of the adjacent territory became complete 
upon the. expiration of the time allowed for appeal, and that the 
court has no jurisdiction to confirm of set aside the proceedings." 

We cannot find that subsequent legislation has nia^e any dif- 
ference in proceedings pf this kind. The Act of April 22, 1903, re- 
lates to the annexation of land by borough jiuthorities, but it makes 
very little change in the law and cannot apply 16 the proceedings 
in this case. 

OuY attention fias been called to the factthat under the guise 
of annexing adjacent land a whole township is annexed. It ap- 
pears that when the Borough of Old Forge was erected the land in 
question was excepted. We believe now; that it was a mistake to 
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exclude it. The hiw left it a township, although in a crippled con- 
dition for the performance of municipal functions. The best solu 
tion of the difficulty is to annex this little patch of land to one of 
the adjoining boroughs. The lot owners have chosen Taylor bor- 
o^igh. This they have a right to do and this they have done effec- 
tively. According to our 'view of the law this question is not 
before us on the present recbrd. 

Now, June 16, .1903, the exceptions in this case are dismissed. 
Counsel for the proceedings have submitted a formal decree. We 
have no power to make or refuse a decree. This power is given to 
the courts only in case of an appeal. We hold that ut)on the ex- 
piration of the time allowed for appeal the annexation became an 
accomplished fact. 



In the Court of Common Pleas of Lackawanna County^ No. 4 
May Term 1002 

IN EQUITY, 

George Sintaxva. et al. Members of the Greek Catholic Congregation 
of the Borough of Olyphant^ &€, 

vs. 

George Chylak, et al. Trustees of the Greek Catholic Congregation of 
the Borough of Olyphant, and the Rev John /. Afden, 

Untn a bishop of the United Oreek Catholic Charch (to be called hereafter the 

- Greek Catholic Church) locates in the United States a pxlest of that church, 

in this country, before he performs ecclesiastical functions must secure 

"factilties" from the Latin bishop of . the diocese in which he locates and 

thereby subject hlpiself to the jurisdiction of the said bishop.. 

The Greek Catholic Church Is a body so named to, distinguish it from the Ortho- 
dox Oreek Catholic Russian Church. The latter acknowledges the suprem- 
acy of the Csar of Russia; the former, that of the Pope at Rome. 

When the founders intended to form a Greek Catholic Church and the priest, of 
said church procured faculties from the ■ Latin bishop of the diocese and 
subsequently refused to recognise the bishop's authprity, an exoommunica- ' 
tion pf said priest by the Latin bishop wlis lawful, being in accordancA with 
the rules and re'gulations of the Greek Catholic Church applicable to its 
priests who are located in the United States. . 

While the right of a Greek Catholic congregation to choose and dismiss its pas- 
tors cannot be questioned, this right is limited, first, to the selection of 
priests of the Greek Cath61ic Church, and second, to such of said priests as 
have ptaced themselves under the Jurisdiction of the Latin bishop of the 
diocese lii r.which they are located and who have' received faculties ^om the 
said bishop. 

The conrpact of 1809 brought many Oriental churches Into communion with the 
Church of Rome and under the spiritual authority and Jurisdiction of the 
Pope, amon^ them the clt^urches of the Greek-Ruthenian rite, whose inter- 
ests are Involved in 'the present case. 

'The Oriental churches in communion with the Holy S«e holding the same 
place and the aame principle of authority as the Latin . Church, have 
their own special rites,, discipline and liturgical lan^age. • 

"* • * The various Oriei^l* dites exist side by side, and frequently .cciver the 
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same territory^ In several instanc es blshopa of different rites jreside in the 
same city, both beinir in communion with Rome. The same may be said 
of the Latin and Oriental rites, both mutually griving respect and a.void- 
inff interference- 

"The custpms and usages peculiar to the Greek Ruthenian rite and those of the 
Latin rite are numerous. Some <^ them Involve the language of the liturgy 
and the question of celibacy of the clergy. However much they may. difCer 
from t^iose of the Latin Church, It is certain that according to the terms of 
the Uni(^ with Rome, they were to^be retained and preserved inv)c>late 
by the churches of the Greek rite. This was tlie condition of the union 
effected in lfl96. It is equally certain, however, that by the same compact 
the Greek Catholic Churoh became subject to the jurisdiction of the authori- 
ties of the Roman Church. The union was based not only on the unity 
of faith and doctrine but also on the unity of jurisdiction. The suprem- 
acy of the Pope was acknowledges in all matters excepting always that the 
customs and usuages which had grown up, in the, churches of the Eastern 
rites should re|nain undisturbed. ' 

.The contention that tiie union with Rome is one of faith ^and doctrine only and, 
that as to matters of discipline and. government the> Greek^ Catholic 
Church is independent of Roman authority., is contradicted by the authori- 
ties o» church history. 

The priesthood of the Greek Catholic Church is governed in substantially the 
same manner, or according to the same system . as the priesthood . of the 
Latin Church. That is to say, a priest of the Greek rite is ordained by 
a bishop of that rite, as fhe priest of the Latin rite is ordained by a Ltatin 
bishop, and each priest is thus under, the jurisdiction of his own particular 
.bishop. The Greek Catholic bishop is subordinate to the archbishop or 
metropolitan as the case ma^ be. Higher in rank again is the cardinal who 
is of the Greek rite. The priest, bishop, archbishop, metropolitan or car- 
dinal, either of the Greek or of Uie Latin me or any of the other rites are, 
all* subordinate and amename lo one and the same final lurisdiction— the 
Pope himself. 

Ii is Conceded that the Greek Catholic Church. In this country is, from an eccle- 
siastical standpoint, a mission chur "^h. When Greek Catholics become suffi- 
ciently numerous In various towus in which they settled, especially in Ponn- 
syTvanla, they begin' to agitate the formation of church congregations for 
the purpose of conducting publie worship according to their own rite. 
The result of this agitation was the sending of Greek priests from Galida 

■ and other provinces In Surope to officiate, as pastors fn th^ churches to be, ^ 
OF about to be formed here and there .in the states. ' A majority of the 

. priests came here within the last ten or. twelve years. There being no 
Greek bishop of their own rite in this country, there was considerable on-, 
certainty* at first among the Greek prfests as to the course they should pur- 
sue in the matter of reporting to ot- placing themselves under the Jurlsdic- ' 
tlon of the Latin bishop of the diocese In wliich they might be located.. 
Some ^claimed they were- answerable only to .their own biiShdps in Galicia. 
or whatever province .they came troti; others called on the Latin bishops 
in thia country as a 'matter of court€*sy; others again claim that the Latin 
bishops thrust faculties upon them uti^tought and which they regarded not; 

. and ethers reported to- the La lin bishop of the proper diocese applying, for 
and receiving tactiltles from him, and recognising his jurisdiction over 
then. On account of the uncertai-aty mentioned, the authorities of the 
Church of Rome.' in 1894 and previous thereto, issued instructlona to the 
effect that each Greek Catholic priest' coming 'to- the United States mu3l 

. report to the Latin bishop of the diocese in which, the prleist might be lo- 
cated, secure faculties from the bishop and J>e amenable to his jurlsdlctiou. 
While- there is considerable divevslty of oi^nion even among Oreek priests them-' 
selves, as to their relations to the Latin bishop;, nevertheless the law of the 
church is. that Greek Catholic priests, of the Ruthenian rite and all other 
rlt^s affiliated with Rome when conilng to the United .States and locating 
therein as pastors of Greek Catholic . Churches, must place themselves under 
the jurisdiction of the Latin bishops and secure, from them faculties in 

^ order to regularly, and lawfully perfcrma their functions. However, it 
should be borne in mind that the .jurisdiction of the Latin bii^ops over 
the Greek Catholic < priests is only temporary. It ceases when a bishop of 
the Greek Church of the Ruthenian Vlte, In the -present, is ^appointed, with 
Jurisdiction in this countrSr. ^ ^' 

The contention that a Latin bishop, can hayo no- Juitsdiettbn over a- Greek priest 
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unless the ijriest is released by the bishop of the illoces^ from which the 
prtest last came. Is not sound. The Greek Catholic Church Ih the United 
States beins a mission church, the parent . authority still holds Its contr6l 
over It an'd.in such a case a release Is' not necessary. The objection to such 
a reasonable regulation in the light of the Greek Church and all Hs pastors, 
subordinate and superior, beln^r untSer, the jurisdiction of Rome by the 
ternas of a solemn .cdmpeLct for over three hundred years, cannot be acceipted 
as impressive. . . ' , » • - ■ ~ 

QUERY.— Is the origin, of the opposition of Qretk Caitholic congregrations to the 
jurisdiction of t'atin bishops founded in the apprehension that \he exercise 
of such jurisdiction wbuld take from the Greek congregations the control of 
their church property, and, in some way or another, jSace the title of the 
property in the Latin bishops. " , , ^ 

The object of the church in giving Latin bishops jurisdiction over the G»eek 
priests is founded in ecclesiastical necessity and is made for the purpose of 
promoting ecclesiastical regularity. 

The relative position of the Latin and Greek clergy Is becoming dally more im- 
portant in the United States owing to the constant immigration from the 
countries of the East, where what is commonly . the Greek rite prevails. 
These immigrants belong to many races, different In origin, in language, in 
traditions and customs. . ' 

-•They are all one in faith, that. is to say, they believe the doctrines of the One 
Holy Apostolic Church, and recognise the Sovereign Pontiff at Rome as the 
.' successor of St. Pet«r and chief of all the Churches to. whose decision tliey 
' .conform in all matters. On this at:count they are called Uniates or United 
Gireeks to . distinguish them from the schismatic Greek Christians- who 
have separated from the true Church and tfie Roman Pontiff, althoug^h, they 
•call 'themselves the Orthodox church. 

•?The Greek Churches that maintain their union with the Holy See of Rome, re- 
tain their ancient liturgy, rites, discipline and distinctive usuages. This 
difference does not imply a difference of faiths but only a difference in the 
expression- of that faith. Similar differences may be found in the Latin 
church where the Roman rite is distinct from the Ambrosian (In Die 
church of Milan) or from the Mozarabic (Spain) or from the rites of various 
religious orders like the Dominicans, who celebrate the' rhass and divine office 
in a different way without professing a different creed.'* 
(American Ecclesiastical Review.) 

A Greek Catholic Congregation organized as a corporation for the support of pub- 
lic worship according "to the faith, doctrine, discipline and usuages of the 
Greek Catholic Church" has the sole control and management of the 
church property subject only to its use for the purpose for which the church 
was organized and incorporated, viz, as a Greek Catholic congregation lia- 
ble to the control ^and regulation of its next higher judiciary. Such a, con- 
gregation can also choose Its own pastor. The only limitation is (hat tlie 
persdn so choo^n must be under the jurisdiction of the Latin bishop of 
thje diocese. 

A Greek Ciathollc priest who holds jservices- in the church of a Greek Catholic 
congregation after he is excommunicated by the Latin bishop, acts contrary, 
to law. When a :congregation is incorporated for the support . of public 
worship, "according to the faith, doctrine, discipline and usuages of the 
Greek (Catholic Church," and the said priest holds services in the church, 
his conduct is in violation of the terms of the charter" of the" said church. 

When-it is shown that a duly ordained priest of the Greek Catholic Churph is a 
pa&tor of a Greek Catholic congregation, which has a charter under which 
trustees exercise supervision over a church property, and the said priest 
refuses to recognize the authority of the Latin bishop, of the diocese in 
which he is located, and In consequence is excommunicated by the Latin 
bishop, a Court of Equity will perpetually enjoin him from o0ieiating as 
pastor of jsald Greek Catholie congregation, and aHo perpetually enjoin the 
trustees from using the property of the said congregation for any pur- 
pose other than the support of public worship, according to the faith, doc- 
trine.. dl?cipline and usuages of the Greek. Catholic Church; a,hd further, 
from employing or permitting any person to officiate or hold services in the 
Greek .Catholic <?hurch of the said .congregation, who is not a regularly or- 
d<)ined priest, according to the rites, doctrine and, usages af the said . 
phurch, and who -has not received faculties from the Roman Catholic bishop 
of the diocese In whfsh bald church is Located. 
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The laws -of an ecclesiastical bo^y will oe recognised and enforced by the* clyi! 
courts when not in conflict with the constitution and laws' of the state. A 
consreeratlon connected with a.ny given denomination must submit to the 
system of discipline peculiar to the body with which it is connected. 

Messrs. O'Brien & Martin Sor plaintiffs. 

, Messrs.; H: L. Taylor, W. J. Hand, G. S. Horn and A. Dunn 
for 'defendants. 

Opinion by Edwards, P. J., July 7, 1903. 

This case was heard over a year ago. . We have purposely de- 
layed a final disposition of it, believing that the contention be- 
tween the parties might be successfully settled by the appointment 
of a Greek Catholic Bishop to reside in the United States with jur- 
isdiction over the priests of the Greek Catholic Church in this 
country. We. were informed that there was such a movement in 
contemplation, and we expected that the appointment would be 
made by this time. We have concluded to wait no longer, espe- 
cially as some of the parties are anxious for a determination of the 
case. The real question for consideration 'is one of ecclesiastical 
jurisdiction. _ ^ 

Preliminary to our discussion of the case we give here a brief 
statement of the plaintiffs* contention as gathered from the bill of 
complaint. 

1. The plaintiffs are members of the Greek Catholic congre- 
gation of the borough of Olyphant, a corporation organized for the 
.support of public worship "according to the faith, doctrine, dis- 
cipline and usages of the Greek Catholic Church.'* 

2. The pastor. Rev. John. J. Ardan, is in charge of the church 
property; including the church edifice, pastoral residence, ^ ceme- 
tery, church furnishings, robes, vestments, &c. 

3. According to the "usages" of the Greek Catholic Church 
the said congregation is under the jurisdiction and supervision of 
the Right Rev. M. J.'Hoban, Bishop of the Catholic diocese of 
Scirariton, and the pastor was the . recipient of faculties from said 
bishop and is under his jurisdiction. 

4. In. t'ebruary, 1902,' the said pastor was excommunicated by 
the bishop and was requested to surrender the church property to 
the bishop or to a successor of the pastor to be appointed by the 
bishop. 

5. The pastor refuses to comply with the bishop's request to 
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surrender the church property and refuses to recogfnize the 
bishop's authority. 

6. The pastor has organized a new church foreign to the 
faith, doctrine and polity of the Greek Catholic Church, and is 
using the church property for the promulgation of a new religion 
and a new church polity. 

7. Such conduct is in violation of the faith, doctrine, usuages 
and polity of the Greek Catholic Church. 

The prayer of the bill is that the pastor be restrained from 
holding services in the church at Olyphant, and that he be com^- 
pelled to surrender the control of the church property to the 
bishop. 

The bill. as originally filed was against the Rev. John J. Ardan 
only. Counsel for defendants came in and obtained leave to 
apend the record by adding as defendants the names of the trus- 
tees of the church. The plaintiffs, thereupon, were allowed to 
amend the prayer of the bill to the effect that the trustees be re- 
strained from permitting any priest to officiate in this church who 
was not a i^gularly ordained priest of the Greek Catholic Church 
and who had not also received faculties from the Roman Catholic 
bishop of the Scranton diocese. 

The separate answers of the trustees and of the Rev. John j. 
Ardan are substantially in accord with each other. All of the ma- 
terial allegations of the bill are denied. The answers deny the 
jurisdiction of Bishop Hoban over the church or pastor, and assert 
the right of the congregation to engage and dismiss pastors at its 
pleasure 'and to control its own affairs without interference from 
any Roman Catholic authority. The right of the bishop to ex- 
communicate the pastor is also denied. 

RESERVED RULINGS. 

The record shows that the court reserved, its rulings on several 
offers of evidence, especially that of a, documentary character. We 
have concluded- to overrrule all the objections and admit the evi- 
dence offered, excepting the publications printed in the "Swaboda,*!, 
a newspaper edited by the Rev. John J. Ardan. These publica- 
tions, written by the pastor, relate to the assassination of President 
McKinley and to the author's views on Roman Catholic authority 
over the Greek Catholic Church. These publications are excluded 
because they are immaterial and irrelevant to the issue in the case, 
and we note an exception for the plaintiff. As to the offers of cer- 
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tiin documents relating to ecclesiastic'^1 decrees ismd official let- 
ters we have concluded to admit them in evidence. It may. be that 
according to the most technical rules, some of these documents are 
inadmissible. But, as we view this matter, their rejection or ad- 
mission is not impoiftant, because the questions intended to be 
groven or elucidated by them are sufficiently established by other 
testimony, the testimony of ecclesiastical experts as to the law of 
the church. We note exceptions to our rulings for the plaintiff or 
the defendant, as the case may b^. We exclude these .documents 
offered in evidence, viz : Telegram from Cardinal- Martinelli to 
Bishop Hoban ; the letter .to which the telegram' is an answer, anid 
theHetter from A. J. Heuser to Bishop Hoban, dated May 13, 1902. 
And ^ye note exceptions accordingly. 

Having disposed , of these preliminary matters we now proceed 
to formulate and discuss the 

FACTS 
as we find them from thle evidence. - 

1. The term "Greek Catholic Church," as used throughout 
this case, means the. "United Greek Catholic Church," a body so 
named to distinguish 'it from the Orthodox Greek Catholic Russian 
Church. The Orthodox Greek Church acknowledges the su- 
premacy of the Czar of Russia; the United Greek Catholic Church, 
that of the Pope at Rome. The relatipn of the Uniater (the United 
Greek Catholic Church) to the Roman Catholit Church will be dis- 
cussed' hereafter in the proper order. In our findings and in our 
discussion of the case we shall use. the term ihe "Greek Catholic 
Church" instead of the "United Greek Catholic Church." In doing 
this we follow the example of the counsel and the witnesses on 
both sides. 

2. The "Greek Catholic congregation of the borough of Oly- 
phant" is a Greek Catholic Church. It is not any other kind of a 
church. . It was incorporated in April, 1892. In the articles of in- 
corporation the purpose is thus stated: "This corjporation is 
forfhed for the purpose of the support of public worship according 

_to the faith, doctrine, discipline and usuages of the Greek Catholic 
Church." Considerable testimony has been taken explaining how 
the church at. Olyphant was organized and why an application was 
made for a charter. We shall give a brief statement of the main 
facts. In the year 1888 Dr. Sieminowicz came. to Olyphant. for the 
purpose of organizing a church. At that time there was a move- 
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ment on foot to start a Roman Catholic church in the borough for 
the benefit of the foreign-scpeaking part of the population. At a 
ineeting of the persons interested in the matter, and who after- 
wards organized the church in question in this case, it was decided 
not to join in the effort to. establish a ^oman Catholic church, but 
to start a church of their own; that is, a Greek Catholic church. 
They established such a church. Land was bought and a church 
edifice and parsonage were subsequently built. The first pastor 
was the Rev. Olanski. He was a Greek Catholic priest. The af- 
fairs of the church were managed by the pastor and a committee, 
before incorporation; and afterward^, by the pastor and the trus- 
tees. The church called and dismissed its pastors without inter- 
ference from anybody and the whole control of the church prop- 
erty was in the congregation. The determination to incorporate 
the church originated in the fear. that, the Roman Catholic bishop 
of the diocese might acquire control of the church property. It 
appears that the Rev. Obushkawisch became pastor of the church 
in 1891. He was called by the congregation and his salary fixed 
by them. He, subsequently, received facultieis from the Scranton 
bishop and recognized the jurisdiction of the bishop over him as a 
priest. To make sure that the control of the property would not 
be divested from • the congregation a charter was secured. The 
church property which was in the name of Rev. Valanski was 
deeded by him to the Rev. Obushkawisch, who conveyed it to the 
Greek Catholic congregation of the borough of Olypharit after the 
incorppration in 1892. Whether the character of the church as an 
organiza^tion be judged by the purpose expressed in the charter, 01^ 
by a he acts of the foi;nders prior to that tfme^ the conclusion is the 
same. The founders intended to form a Greek Catholic church in 
the beginning; the charter expresses. the same purpose, and as a 
matter of fact, that is the kind of a church that was organized. 
We might say that the^ evidence is practically undisputed oii this 
point. - It is' true that the churcH evinced strong aversion to any 
interference in its affairs, by the Latin bishop of the diocese, espe- 
cially in the matter of church property. That was a contingency 
intended to be avoided when the church was organized, and after- 
wards, when it was incorporated. And the congregation has suc- 
ceeded in its purpose as we shall show hereafter. But, as to the 
cliurch being a Greek Catholic church there can be no question. 
Every Greek Catholic priest that was sworn says this, and the 
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members of the church say the same thing. The main contention 
on the. part of the defendants is that the church and its. pastors are 
not in any way subject to the jurisdiction of the Roriian Catholic 
bishop of the diocese in which the church is located. We have 
already .intim§.ted that this question is the main one to be consid- 
ered. To repeat our second finding of fact, we state that the Greek 
C*tholic congregation of the borough of Olyphant was organizes 
as, and is today, a Greek Catholic church. The legal conclusion 
that follows this finding of fact will be found in its proper place. 

3. The Olyphant church, from the time of its organization to 
the time of the filing of the bill of complaint in this case, through 
its committees . and trustees, has exercised complete control over 
all the church property. No attempt was made at any time on the 
part of the bishop of' the Scranton diocese, or of any other ; Roman 
Catholic authority, to interfere with the church's dominion over 
its property. It is true the bill asserts the right on the part .of the 
bishop to control the church property and that one of the prayers 
of the biM is that the trustees surrender such control to him ; but, 
the bishop on the witness stand disclaimed any right or intention 
on his part to interfere, with the property of the church. The alle- 
gations irt the bill on this point fall for the want of stinoort, in fact 
or law. 

4. As stated already the church in Olyphant has hired and 
dismissed its own pastors and has fixed and paid their salaries, 
without consultation with any other authoHty. Its pastors have 
all b^en Greece . Catholic^ priests. Some of them have recognized 
the jurisdiction over them of the bishop of tHe Scranton diocese ; 
others have not. Rev. Obushkawisch, after he had been a pastor 
of the church for some time, secured "faculties" from the Catholic 
bishop in Scranton. So did the defendant, the Rev. John J. Ardan, 
under circumstances hereinafter detailed. There is no evidence 
tending to controvert the right of the congrgation at Olyphant to 
select its own pastor, except in so far as the exercise of his right is 
regulated by the law of the Greek Catholic Church. 

5. The defendant. Rev. Ardan, was duly ordained a priest of 
the Greek Catholic Church by the bishop of Chemis and after- 
wards was transferred to another place, and came under the juris- 
diction of the Metropolitan of Lemberg, in Galicia, Austria. He 
came, or was sent, to the United States, in 1895, and was invited 
by the congregation at Olyphant to become their pastor in 1897. 
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He accepted the call ancl continued to officiate as such pastor, until 
restrained by tlie preliminary injunxrtion issued in this case. The 
first time the Rev. Ardan came officially in- contact with Bishop 
Hoban of the Scranton diocese was in 1899, when Ardan received 
the- faculties from the bishop. The church at Olyphant had no 
knowledge of the delivery of faculties to its pastor; nor did the 
pastor'inform the church of the fact. The church did not at any 
time acknowledge any relation between Bishop Hoban and itself 
or the pastor, nor did the bishop exerdise any authority over the 
church. The claim of authority on the part of th^ bishop involves/ 
only the question of jurisdiction over the pastor. 

6. The defendant, Rev. Ardan, received the faculties from 
Bishpp Hob.an in 1899. In that year a number of the priests of the 
Greek Catholic Church, located in various places in this country,, 
some thirty or morq in number, met in Philadelphia, for the pur- 
pose of discussing, among^-other things, the possibility of securing 
a. bishop of their owii rite — the Ruthenian rite — who should reside 
in the Qniied States, and who^, under the laws of their church, 
should exercise jurisdiction over the priests in this country. It 
was also decided at that meeting tliat each priest should present 
himself lathe Latin bishop in whose, diocese his church Was lo- 
cated. On this point we quote from" the testimony of Father Ar- 
dan: 

"At that meeting they decided to organize a society, a priests' 
society, 'td form a kind of authority over Greek Catholic priests in 
this country, on account of our bishops being so far from this 
country, and the Latin bishops of this country trying to make us 
become subject to their jurisdiction. At that meeting it was de- 
cided also that every priest who Wants to become a member of that 
society must do what he was instructed to do by his -bishop, the 
Greek Catholic bishop of his country. Most of the Greek Catholic 
bishops of the old country instructed their priests after their ar- 
rival in America to go and present themselves to the Latin bishops 
that were nearest to their residence. So it was decided there that 
.every priest that wanted to become a member of that society should 
fulfill that instruction. Many of the* priests protested against it, 
especially those that were married, because it happened very often 
that the Latin bishops did not want to acknowledge the married 
priests as Greek Catholic priests, and even excommunicated them 
for that only reason." So that many of the married priests pro- 
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tested against ihat, and then the resolution was adopted that in 
case the Roman bishop would not acknowledge any of them as a 
Greek Catholic priest that he should not pay any attention to it 
and to officiate further as a Greek Catholic priest. It was decided 
at that meeting to fulfil the: instructions of the Greek Catholic 
bishops of the old country. I was at that ^meeting, too, and I 
wanted to become a raembeiof that society: ?nd that was the 
reason I went to see Bishop- Hoban of Scranton." 

After his return from Philadelphia Father Axdan called on 
Fathei* Stas, a Romar\, Catholic priest, and asked him to accom- 
pany him to the. bishop, using, according^to the testimony of Father 
Stas, the following .language : "Father, will you be so kind as to 
go with me to the bishop to see the bishop. I would Uke to belong 
to Bishop Hoban, to his diocese." Both priests went to see the 
bishop. There is a conflict in the testimony as to what- happened 
in the interview with the bishop. Ardan says in substance that his 
visit was one of courtesy and should have no other significance ; 
but, the weight of the testimony, as judged in the light of the res 
gestae, is the other way. We find that he intentionally secured 
faculties from Bishop Hoban and thereby subjected himself to the 
jurisdiction of the bishop. The giving of "faculties" contemplates 
the right to perform certain ecclesiastical functions, bestowed by 
a prelate upon a subordinate. 

7. The next fact to be considefed in the sequence of events is 
the excommunication of Father Ardan by the bishop. On Feb- 
ruary 14, 1902, the following letter was sent by Ardan to the 
bishop : 
"Right. Rev. Bishop M. Hoban, Scranton, Pa. 

"Your Grace. I take the liberty of asking you to order my 
naAie stricken out from the list of Catholic priests of youf diocese. 
The step I am taking is made after due deliberjition. My reasons 
for it are: That there is no true union between the Roman and 
the Greek Catholic churches. That the Greek Catholics are only 
tolerated by the Roman Catholic church. That the Roman Cath- 
olic church is trying all the time and all over the world ^yhe^e 
Greek Catholics are living to make them give up their rite, their 
privileges, their rights and become Roman Catholics. Yours re- 
spectfully, John J. Ardan. 

"Olyphant, Pa., February 14, 1902.'' 

On February 22, 1902, Father Ardan was excommunicated and 
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the faculties heretofore given to him were withdrawn. The eflFect 
of this excommunication will be discussed in another place. 

8. The plaintiffs have failed to sustain the eight paragraph 
of their bill. The evidence is entirely insufficient to prove that 
the Rev. John Ardan has organized a hew church whose faith, 
doctrine and policy are contrary to those of the Greek Catholic 
church or that he is using the church edifice and property for the 
promulgation of a new religion. 

9. All the priests of the Greek Catholic church, who are lo- 
cated within the Scranton diocese, with the exception of one or 
two, are under, and recognize, the jurisdiction of Bishop Hoban. 

10. According to the law of the church governing Greek 
Catholic priests in the United States, each priest must present 
himself to the Latin bishop of the diocese in which the priest de- 
sires to locate and secure faculties from said bishop before he, the 
priest, can officiate as pastor of a Greek Catholic church in this 
country. 

The- foregoing conclusions, as found by us, contain all the 
facts which we consider material for a proper determination of this 
case. Nevertheless/ we shall specifically answer the requests of 
counsel on both sides for findings of fact, so that the whole ground 
will be covered beyond question. 

CONCLUSIONS OF LAW. 

I. The organization of a denominational body or church in- 
volves the adoption of a religious creed and eccle^astical polity. 
Adherence to a particular body Requires, therefore, adherence to 
both the creed and the polity. The laws of the . ecclesiastical body 
.will be recognized and enforced by the civil courts when not in 
conflict with the constitution and laws of the state. A congrega- 
tion connected with any given denomination must submit to the 
system of discipline peculiar to the body with which it is con- 
nected : Krecker, et al. v. Shirey, et Sil. ; -163 Pa., 534. 

i2. Having found as a fact that the Greek Catholic Congrega- 
tion of the Borough of Olyphant was organized and incorporated 
as a Greek Catholic church, the conclusion of law naturally fpllows, 
and we so find, that the said congregation must worship and con- 
duct its affairs in all matters in accordance with the faith,, doctrine, 
discipline and usages of the Greek Catholic church, and that it is 
subject to the jurisdiction and authority of the judicatories of the 
said church. 
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3. The defendantj Rev. John J. Ardan, having been ordained 
as a priest of the Greek Catholic churchy and as such priest having 
assumed charge of the congregation at Olyphant; in other words, 
being a Greek Citholic priest over a Greek Catholic church, he was 
subject, during the whole time of the incumbency of his pastorate, 
to the lawful^ authority and jurisdiction .of his ecclesiastical 
superiors. ' 

4. The excommunication of the Rev. . John J. Ardan by 
Bishop Hoban was lawful, being in accordance with the rules and 
regulations of the Greek Catholic church af)plicable tp its priests 
who are located in the United States. 

5. While the right of the congregation at Olyphant to choose 
and di"smiss its pastors- cannot be questioned, this right is limited, 
first ,^to the selection of priests of the Greek Catholic church, and 
second, to such of said priests as have placed themselves under the 
jurisdiction of the Latin bishop .of the diocese in which they We 
located and who have received faculties from the said bishop. , 

6. The Rev. John J. Ardan liaving applied for-and received 
faculties from Bishop Hoban, became amenable to the jurisdiction 
of said bishop.'- This conclusioil follows not only, as the result of 
his own act, but. is in accordance with the law of the Greek Cath- 
olic church governing the relations of the priests of said church in 
this country to theh* ecclesiastical superiors, 

7. The control of its church property is in the congregation 
of the Olyphant church, subject to certain limitations. The con- 
gregation cannot use the church property for any purpose other 
than that expressed in its. charter, viz., for the conduct of religious 
service in accordance witli the faith and polity of the Greek Catho- 
lic- church. The use of the church property cannot be diverted to 
any other form of worship or to any other ecclesciastical polity. 

8. The preliminary injunction, heretofore awarded should be 
continued as modified in the decree- we shall make in this case. 

.DISCUSSION OF LAW AND FACTS: 
We have already intimated that the appointment of a bishop of 
the Greek Catholic church, to reside in the United States, with 
jurisdiction over the priests and congregations of this ecclesiastical 
body, would settle every contention in this case, and would be in 
accordance with the terms of the compact entered into in 1595 be- 
tween the various churches of the Orientafand other rites and tH^ 
Roman church. The constantly increasing number in this coun- 
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try of Greek Catholics makes the appointment of such a bishop an 
ecclesiastical necessity. Until this be done, the priests of- the 
Greek Catholic church in the United States are under the jurisdic- 
tion of the Latin bishops. 

I. THE COMPACT OR UNION OF ^595. This union is a 
matter of history and need not be discussed at great length. It 
brought several Oriental churches into comniunion with"^ the 
Church of Rome and under the ispiritual authority and jurisdicti6n 
of the Pope, among them the churches of the Greek-Ruthenian rite, 
whose interests are involved in the present case. We need not 
mention the other Oriental bodies, about a dozen in number, which 
became affiliated with the Roman church. We have been asked to 
examine the authorities offered in evidence on this question.' We 
have done so. They consist of articles from encyclopaedias and 
books written' by various authors on church history. We find no 
substantial difference in the views expressed by the different 
writers. One quotation from the En eye. Britannicawill be suffi- 
cient for our purpose : "The Oriental churches in communion with 
,the Holy See, holding the same belief and the s^me principle of 
. authority as the Latin church, have their own special rites, disci- 
pline and liturgical language. * * * The various Oriental rites 
exist side by side, and not infrequently cover the same territory. 
In several instances bishops of different rites reside in the same 
city, both being in communion with Rome. The same may be said 
of the Latin and Oriental rites, both mutually giving respecft and 
avoiding interference." It is natural that the Eastern church of 
the various rites should be jealous, of any interference 'with their 
particular and peculiar customs and usages and forms of worship; 
because, these were the growth of years and had found a firm place 
in the affection of the people. We need not recount the customs and 
usages peculiar to the Greek Ruthenian rite and the difference be- 
tween them and those* of the Latin rite. The differences are- 
numerous. Some of them involve the language of the liturgy and 
the question of the celibacy of the clcfrgy. ' Other-s, to the lay mind, 
seem of a minor character, but to the persons particularly con- 
cerned, they are probably of equal importance. • Whatever the 
peculiar customs, usages and rites of the Greek Catholic church are, 
and however much they differ from those of the Latin church, it is 
certain that, according to the terms of the union with Rome, they 
were to be retained ' and preserved inviolate by the. 
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churches of the Greek rite. This was a condition of 
the union effected in 1595. But it is equally certain 
that by the same compact the Greek Catholic church became 
subject to the jurisdiction of the authorities ©f the Roman church. 
The union was based not only on the unity of faith and doctrine, 
but also on the unity of jurisdiction. The supremacy of the Pope 
was acknowledged in all matters, excepting always that the cus- 
toms and usages which had grown up in the churches of the East- 
ern rites should remain undisturbed. It is true that one or two of 
the witnesses who testified for the defense contend that the union 
With Rome is one of faith and doctrine only, and, that as to matters 
of discipline and government, the Greek Catholic church is inde- 
pendent of Roman authority; but,. the whole evidence contradicts 
this contention, and so do the authorities on church history. Many - 
of the- Greek Catholic priests in this country come from Galicia, 
Aust>ria. Several of them were sworn in this case. Their testi- 
mony discloses the fact that the priesthood of the Greek Catholic 
church is governed in substantially the same manner, or according 
to the same system, as the priesthood of the Latin church. That is 
to say, a priest of the Greek rite is ordained by a bishop of that rite, 
as a priest of the Latin rite is ordained by a Latin bishop, and each 
priest is thus under the jurisdiction of his own particular bishop. 
The Greek Catholic biShop is subordinate to the archbishop, or 
metropolitan, as the case may be. Higher in rank again is the 
cardinal who is of the Greek rite. But priest, bishop, archibshop, 
metropolitan or cardinal, either of the Greek or of the Latin or of 
any of the other rites, are all subordinate and amenable to one and 
the same final jurisdiction — ^the Pope himself. We have discussed 
this question of jurisdiction in a general way, without, considering 
the status of the Greek Catholic priests in the United States, for the 
purpose of confirming the proposition that when the Greek church, 
by the terms of the Union of 1595, was allowed to retain its own 
custom^, usages and discipline, the jurisdiction over the church and 
its priesthood was transferred to the authorities of the 
Roman church, who, nevertheless, in the exercise of this jurisdic- 
tion, agreed to recognize the customs and usages peculiar to the 
Greek rite. 

2. THE STATUS OF THE GREEK CATHOLIC 
PRIESTS IN THE UNITED STATES. This, in our judgment, 
js the'' real question in the case. It is conceded that the Greek 
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Catholic church in this country is, from an ecclesiastical standpoint, 
a mission church. When Greek Catholics became numerous 
enough in the various towns in which they settled, especially in 
Pennsylvania, they began to agitate the formation of church con- 
gregations for the purpose of conducting public worship according 
to their own rite. The result of this agitation was the sending of 
Greek priests from Galicia and. other provinces in Europe to offi- 
ciate as pastors in the churches formed or about to be formed here 
and there in the States. Some of the priests came of their own ac- 
cord ; others were invited to cdme, and all seemed to be provided 
with credentials showing that they were regular priests of the 
Greek Catholic church. A few of the priests came about twenty 
years ago. The majority of them came within the last ten or 
tyvelve years. It is estimated that there are fifty Greek Catholic 
priests now in this country. A large proportion of the priests came 
to Pennsylvania, and quite a number found themselves within the 
limits of the Roman Catholic Diocese of Scranton. There being no 
Greek bishops of their own rite in this country, there was consid- 
erable uncertainty at~ first among the Greek priests as to the course 
they should pursue in the matter of reporting to, or placing 
themseilves under tne jfirisdiction of the Latin bishbp of the diocese 
in whiqh. they might be located. Some claimed they were answer- 
able only to their own bishops in Galicia, or whatever province they 
came from ; others called on the Latin bishops in this country as a 
matter of courtesy ; others again claim that tlTe Latin bishops thrust 
faculties upon them unsought and which they regarded not; and 
Others reported to the Latin bishop of the proper diocese, applying 
for and receiving faculties from him^ and recognizing his jurisdic- 
tion over them. Nearly all of the Greek Catholic priests located 
\yithin the limits of the Scranton diocese have received their facul- 
ties from, and are under the jurisdiction of Bishop Hoban. On ac- 
count of the uncertainty we have mentioned) the authorities of the 
church at Rome, in 1894 and previb.us thereto, issued instructions to 
the effect that each Greek Cathplic priest, coming to the United. 
States must report. to the Latin bishop of the diocese in which the 
priest might be located, secure faculties from the bishop, and be 
amenable to his jurisdiction. The evidence, taken in this case is not- 
without contradiction on this question. There is considerable 
diversity not only in the conduct X5f the priests, but in the tcsti-. 
mony of the witnesses of the same class — ^the priests themselves, as • 
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to theif relations ta the Latin bishop. We shall refer to some of 
this testiiflony, Rev^Obushkawisch, who was pastor of theOly- 
phant church for several years, testifies as follows': 

"First when I came I received my faculties from the bishop of 
Lavof, Lemb^ergj and afterwards I received .them from Bishop 
G^Hara in tfie city of.Scranton, seven or eight years ago. I am 
now located, in this diocese ' under the supervision of Bishop 
-Hobaii.^ 
_ This witness says also- that he visited Jiis bishop in Galicia 
ajtid- that he was instructed to take faculties from the Scranton 
bishop. ^ 

Rev. Cornelius Laurisia testifies on the same subject at greater 
length, thus: 

Q. "From whom do you receive faculties to officiate as priest 
of that church? 

By Mr. Hand : We object to_ that as iilimaterial. 

By -the Court: Only so far as it is throwing a light on .the 
general custom of -the church or thie law of the church. I will 
allow the question. 

A. I got faculties from Archbishop Ryan in Philadelphia. 

Q. 'When did you rficeive faculties from Ardibishop Ryan? 

A. r received my faculties in 1893. 

Q. Up to that time from v^hom had you received faculties to 
officiate? 

A. I was instructed when I was sent by my bishop to ask for 
faculties from the bishop in whose diocese I would officiate; he 
told me if the faculties shoufd be. denied to jme I should apply to 
Rome, and in the beginning the faculties were refused, and I wrote 
to Rome and after came a decision that each Greek Catholic priest 
should' be provided with faculties and should be under the jurisdic- 
tion of the Catholic- bishop in whose diocese he. is located. 

Q. How was that knowledge conveyed to you?. 

A. I was notified by Bishop Spauldihg. 

Q. Of what church IS he is a bishop? 

A. Cyi the Ronian Catholic church. 

Q. When did ypu receive that notice ? 

A. I couldn't remember exactly the date. 

Q. What year was it? * 

A. 1894. 
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Q. Do you know whether that was conveyed by a circular let- 
ter? 

A. I don't remember that. 

Q. After you received this notice from Bisliop Spaulding 
was it at that time that you received the faculties from Archbishop 
Ryan? 

A. I received it previous, because when I wrote to Rome, we 
were informed that Archbishop Ryan was instructed from Rome to 
give the faculties. In 1894 it was made public and was made ob- 
ligatory to everyone. 

, Q. That is it was made obligatory upon all Greek Catholic 
priests in this country? 

A. Yes, sir. 

Q. What do you mean by saying that it was made obligatory 
on everyone ? 

A. I mean that everybody must abide by the decision of 
Rome. 

By Mr. Hand : We object to this. 

By Mr. Taylor : We ask to have all these conversations testi- 
fied to by the witness stricken out. 

By the Court : I refuse the motion. 

By Mr. Martin: Q. What was the law of the church with 
reference to the government of the priests' of the Greek Catholic 
church? 

By Mr. Hand: We object to that; we object to this witness 
testifying to what the law of this church is unless he states how his 
knowledge of that law is derived. 

By the Court : I will allow you to ask a preliminary question 
as to his competency to answer that question. 

By Mr. Hand: We think they are bound to show his com- 
petency. . 

By the Court: The objection is overruled. 

A. The general law. constituted by council is wherever there 
are Greek Catholics and they do not hav^ any bishop, they are 
under the jurisdiction of Roman Catholic bishops over the world; 
that is the general law.'' 

Other witnesses testify to receiving different instructions 
from the authorities of the Greek Catholic church in Galicia. Rev. 
Stephen Makar says that he received verbal instructions from Car- 
dinal Senibratowisz ^i 1897 to this effect: "You ought not to siib- 
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mit to the Roman Catholic bishqps in the matter of jurisdiction 
because you are a missionary, and I give you jurisdiction in all 
cases." There is other testimony tending to show supervisory 
control on the part of the authorities in Galicia over the Greek 
Catholic priests and churches in the United States. We refer also 
to several letters written by Cardinal 'Sembratowisz in 1895 and 
1897 relating to priests and churches in this country. Some of 
these matters may be harmonized so as to be consistent with the 
general conclusion we have reached on this question ; but there is 
some testimony that is inconsistent with plaintiff's contention on 
this poiat. Nevertheless, we are clearly satisfied that the law of 
the church is that Greek Catholic priests, of the Ruthenian rite and 
of "^ other rites affiliated with Rome, when coming to the United 
States and locating therein as pastors of Greek Catholic churches 
must place themselves under the jurisdiction of the Latin bishops 
and secure from them faculties in order to regularly and lawfully 
perform their functions. Our conclusion that- such is the law of 
the ^hurch is sustained by the decrees and instructions of the high 
authorities of the church ; by the opinion of experts in ecclesiastical 
law, and by the acts of a large number of the priests in securing 
their faculties from th^ Latin bishops. And such a law seems to 
be founded in reason and necessity. At the same time it must be 
borne in mind that the jurisdiction of the Latin bishof)s over the 
Greek Catholic priests is only temporary. It ceases when a bishop 
gf the Greek church — of the Ruthenian rite in the present case, is 
appointed with jurisdiction in this country. Counsel for defend- 
ants contend that a I-atiii bishop can have no jurisdiction over a 
^Greek priest unless the priest is released by the bishop of the dio- 
cese from which the priest last came. This contention is not 
sound. We must not forget that the Greek Catholic church in the 
United States is a mission church. The parent authority still 
holds control over it. In such- a case a release is not necessary. 
But, the alithorities of the church have provided that temporarily 
and to meet the exigencies of an exceptional situation, the Latin 
bishops shall exercise jurisdiction over the churches and pastor§ of 
the Greek church in this country. We are not impressed with the 
force of the objection to such a reasonable regulation. The Greek 
church and all its pastors, subordinate and superior, are under the 
jurisdiction of Ronie by the terms of a solemn compact that has 
been recognized by everybody concerned for over three hundred 
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years; Why should not the Greek prists of the Ruthenian rite 
submit to the jurisdiction of the Latin bishops in the various dio- 
ceses of the United States as long as the special customs and 
usages of the Greek churches are not disturbed or interfered with 
in any way ? We believe that the origin of the opposition of Greek 
Catholic congregations to the jurisdiction mentioned is founded 
in the mistaken apprehension that the exercise of such jurisdiction 
would take away from the congregations the control of their 
church p^roperty, and^ in some way or another, place the title of the 
properties in the Latin bishops. This apprehension, judging from 
the evidence, has no foundation in fact, although some of the alle- 
gations of the plaintiff's bill, wliich by the way, are not supported 
by law or evidence, might give a color of reason for such appre- 
hension. The object of the church in giving the Latin bishops . 
jurisdiction over the Greek priests is founded in ecclesiastical 
necessity and is made for the purpose of promoting ecclesiastical 
regularity. We shall close our discussion on this point by quoting 
from an article in the American Ecclesiastical Review, offered in 
evidence. We adopt its conclusions as our own : 

"The question regarding the relative position of the Latin and 
Greek clergy is becoming daily more important in the United 
States, owing to the constantly increasing immigration from coun- 
tries of th« East, 'where what is commonly called the Greek rite 
prevails. 

"These immigrants belong in reality to many races differing in 
origin, in language, in traditions and customs. They come not 
only from the Greek peninsula, but from Sicily, where they have 
settled from time immemorial, from Hungary and Transylvania, 
from Galicia, Bulgaria, Turkey, Syria, Egypt, Aethiop^ia and Abys- 
sinia. 

"They are all one in faith, that is to. say, they believe the doc- 
trines of the One, Holy, Apostolic Church, and recognize the Sov- 
ereign Pontiff at Rome as the successor of St. Peter and chief of all 
the churches, to whose decisions they conform in all matters. On 
this account they are called Uniates or United Greeks, to distin- 
guish them from the schismatic Greek Christians who have sep- 
arated fro"m the true church and the Roman Pontiff, although they 
call themselves the orthodox church. Such are the great mass of 
the Russian people,* who, whilst they have many Catholic doctrines, 
recognize only the Czar as their supreme head in ecclesiastical 
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matters. In other parts of the East, similar schismatic bo'dies 
maintain separate churches under Patriarchs who are partly religi- 
ous a(nd partly political heads of the nationalities which they repre- 
sent. 

"But the United Greek Catholics (Uniates), those, .namely, 
who maintain their union with the Holy See of Rome, retain their 
ancient liturgy, rites, discipline and distin^ctive usages. This dif- 
ference, like their difference of languages or architecture, does not 
imply a difference/of faith, but only a difference in the expression 
of that faith. We find the same in the Latin Church, where the 
. Roman rite is distinct from the Ambrosian (in the Church of 
Milan), or from the Mozarabic (Spain), or from the rites of vari- 
ous religious oi'ders, like the Dominicans, who celebrate the mass 
and divine office in a different way, without professing a different 
creed. 

"The Holy See has always insisted that these external differ- 
ences of rite, to* which long usage has made the people accus- 
tomed and attached, should be maintained intact in each of the 
Churches;, although in particular circumstances the Sovereign 
Pontiff has found it necessary to ordain certain changes calculated 
to prevent abuses. 

"Since the Roman Church is the 'Mother and Mistress of all 
the Churches,' her observances are, according to the expresision of 
Benedict XIV, to be regarded as of superior rank when there is 
question of comparison. Hence it is customary to give jurisdic- 
tion to bishops of the Latin rite over subjects who follow the' 
Greek rite; but the contrary is never done, so that a Greek bishop 
is not placed over Catholics of the Latin rite. (Pius VII, Const. 
Imposita humilitatis, July, 1823.) 

"According to a decree of the S. Congregation of Propaganda 
(13 June, 1891) a Greek priest wishing to emigrate to America 
must first make application to the Holy See and state definitely 
to what part of the United States he intends to go, so that .the 
bishop of the locality to which he goes may be notified in advance. 
On his arrival in the new diocese the Greek priest has to present 
himself with his credentials from the Propaganda, to the bishop, 
who gives him the necessary faculties and to whose iii^mediate 
jurisdiction he be.comes for the time being subject. (S.' C. Prop. 
10 Mai. 1892,) 
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* * * * * * * * * ^ * . * 

"Ip regard to the jurisdiction exercised by our;bishops ovel 
the clergy of the Greek rite, it must be borne' in mind that this 
jurisdiction is in all cases only temporary. If the^ubject returns to 
his home or places himself subsequently under the jurisdiction 
(having obtained the necessary permission) of- a bishop of his own 
rite, he is at perfect liberty from the Latin jurisdiction to which he' 
belonged for the time of his ministration in the diocese." 

3. THE EXCOMMUNICATION OF REV. JOHN AR- 
DAN. Considering the evidence, we cannot escape the conclusion 
that the excommunication was a lawful exercisef of ecclesiastical 
authority. It njay at first appear to the lay mind to be somewhat 
of a drastic proceeding to condemn a man without a charge against^ 
him and without a hearing; but, an examination of the circum-. 
stances will remove the unfavorable impression. We have found 
as a fact that by his own act, as well as by the law of his Church, 
Father Ardan was a priest of the Scfanton diocese and was sub- 
ject to the jurisdiction of the bishop of the diocese. By his letter 
of February*! 4, 1902, he deliberately severs all connection with the 
Scran ton diocese. There can be no misapprehension on this point.' 
In his letter he writes : *^I take the liberty of. asking you to order 
my name stricken out from the list of Catholic priests of your dio- 
cese." The reason he gives is "that there is no true union between 
the Roman and the Greek Catholic Churches." According to the 
law of the Church he became schismatic by his own act and con- 
fession and consequently laid himself open to an ipso facto ex- , 
-communication. The evidence as to what the law of the church is 
in such case is uncohtradicted, and as long as np law of the state 
is violated, it is our duty to uphold the law and polity of church 
judicatories, especially in matters of ecclesiastical discipline. 

4. THE STATUS OF THE OLYPHANT! GREEK CATH- 
OLIC CHURCH. It is not necessary to discuss the extent of 
Bishop Hoban's jurisdiction over the congregation at Olyphant. It 
is certainly not so extensive as his jurisdiction over Latin churches. 
A discussion along this line would inyolve nice and intricate dis- 
tinctions of ecclesiastical law. Such a discussion is not material in, 

• the disposition of this case. We, nevertheless, state that the congre 
gation has the sole control and management of the church property, 
subject only to its use for the purpose for which the church was or- 
ganized aiid incorporated, viz., as a Greek Catholic Congregation 
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liable to the control and regulation of its own higher judiciary. 
The congregation can also choose its own pastor. The/only limi- 
tation is that the person so chosen must be under the jurisdiction 
of the Latin bishop of the diocese, for the present, and until the 
proper authorities of the church decree a different arrangement. 

It may be contended that so long a discussion of this case on 
our part is superfluous, there being, as we have stated, only one 
crucial question. to be considered. Nevertheless, the contention has 
interested us, and it is apparent that the subject matter of the con- 
troversy is deemed important by the parties -immediately concerned. 
PLAINTIFF'S REQUESTS TO FIND CERTAIN FACTS AND 
THE ANSWERS THERETO. 

First That the complainants in the bill of complaint filed in 
this case, are members'" of the United Greek Catholic Church j which 
is commonly called in this country The Greek Catholic Church, and 
are members of the Greek Catholic Congregation of the Borough 
of Olyphant. 

Answer. We so nnd. 

Second. That the Greek Catholic Congregation of the Bor- 
ough of Olyphant was incorporated in the Court of Common Pleas 
of Lackawanna County, to No. 564, April Term, 1892, on the 4th 
day of April, 1892, and the purposes of the said corporation, as ex- 
pressed in its charter, is as follows : 

"This corporation is formed for the purpose of the support of 
public worship according to the faith, doctrine, discipline, and 
usages of the Greek Catholic Church." 

Answer. We so find 

Third. That the title to the lands upon which the church 
edifice and pastoral residence is erected, and to the cemetery used 
by the said congregation, is in the name of 'the said congrgation. 

Answer. We so find. 

P'ourth. That from some time in the year 1897, up to the 22d 
of February, 1902, the Rev. John Ardan, one of thje defendants, 
officiated as pastor of the paid church and congregation. 

Answer. We so find. 

Fifth. That Rev. John Ardan was ordained a priest of The 
Greek Catholic Church by ai bishop of that church in the Diocese 
of Lemberg, in the Province of Galicia, in the Empire of Austria. 

Answer. We so find. 

Sixth. That the bishop who ordained Rev. John Ardan was 
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in <x>mmunion with the Pope, and under the Pope of Rome, and 
amenable to the laws and decrees of the Propaganda at Rome and 
the Pope, and under the immediate jurisdiction and supervision of 
Cardinal Sembratovitch, the Metropolitan of Lemberg. 

Answer. The. facts herein stated are correct except that the 
extent of the supervision of Cardinal Sembratovitch is not clearly 
defined in the evidence. 

Seventh. That Cardinal Sembratovitch is a member of the Con- 
gregation of the Propaganda at Rome, and was appointed Cardinal 
by the present Pope Leo XIII. 

Answer. We so find. 

Eighth. That at the time of the ordination of the said Rev. 
John Ardan, he took the usual oath>equired of all priests ordained 
in that church, to be obedient and reverent to the bishop ordaining 
him and his superiors. 

Answer. We so find. 

Ninth. That the Rev. John Ardan came to this country in the 
month of November, 1895. 

Answer. We so find. 

Tenth. That there is no Greek Catholic Bishop in this 
country. 

Answer. We so find. 

Eleventh. That the Greek Catholic Church is a part of the 
Romap Catholic Church, using the Greek rite, and under the juris- 
diction and supervision of the Pope, and the Congregation of the 
Propaganda, and as such acknowledges as its ecclestical head and 
spiritual authority the" Pope, and the bishops appointed by and ex- 
ercising authority under him. 

Answer. We so find. 

Twelfth. That the Greek Catholic priests, or as they aire 
sometimes called, priests of the Greek Catholic rite, are under the 
supervision and jurisdiction of the Roman Catholic Bishops, or the 
bishops of the Latin rite in America, in whose diocese the. said 
priests locate, until such time as a Greek Catholic Bishop, or a 
Bishop of the Greek rite, is appointed, having jurisdiction over that 
territory. 

Answer. We so find. 

Thirteenth. That when a priest moves froni one diocese to 
another before he can officiate as priest in the diocese to which he 
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moves,, he must receive faculties from the bishop oi the diocese in 
which he locates. 

Answer. We so find. 

Fourteenth. That the Right Rev. M. J. Hoban is the Roman 
Catholic Bishop of the Latin rite of the Diocese of Scranton, and 
the Church of the Greek Catholic congregation of the Borough ^of 
Olyphant is located in said diocese; 

Answer. We so find. 

Fifteenth. That some time in 1899, the Rev. John Ardan pre- 
sented himself to the Right Rev. M. J. Hoban, Bishop of Scranton, 
and requested the said bishop to grant him faculties. 

Answer. We so find. 

Sixteenth. That the said bishop at said time granted to Rev. 
John Ardan faculties,* rites and privileges to officiate as pastor of 
the Greek Catholic congregation of the Borough of Olyphant. 

Answer. We scf find. 

Seventeenth. ' That the said Rev. John Ardan was regularly 
excommunicated from the Greek Catholic Church by Bishop 
Hoban,' on the 22d of February, 1902. 

Answer. We so find. 

Eighteenth. That the said Rev. John Ardan and the other 
defendants refuse to recognize the excommunication and the said 
Rev. John Ardan continued to officiate as pastor of the said chwch 
until restrained by preliminary injunction issued in this case. 

Answer. We so find. 

Nineteenth. That Rev. John Ardan and the other defendants 
deny the authority and jurisdiction of Right. Rev. M. J. Hoban. 
who is a Bishop appointed by the Pope, over them. 

Answer. We so find 

Twentieth. That the defendants are in the possession and 
control of the church and church property of the said corporation. 

Answer. We so find. , The church property is in the posses- 
sion and control of the congregation through its trustees. 

Twenty-first. That the action of th^e Rev. John Ardan, and 
the other defendants, in refusing to recognize the excommunication 
and the authority 01 Bishops of the Latin rite over them, in this 
country, 'ts contrary to the faith, doctrine, discipline and usagesof 
the Greek Catholic Church. 

Answer. We so find. 
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DEFENDANTS*. REQUESTS TO FIND CERTAIN FACTS 
AND TH^. ANSWERS THERETO/ 

First. The Greek Catholic Congregation of the Borough of 
Olyphant was originally organized in the year 1897, as an unin- 
corpoated, independent religious association, following, the rites 
and faith of the Ruthenian or United Greek Catholic Church; its 
organization was effected independently of any church judicatory, 
and it called and chose as its first pastor, a Ruthenian Catholic 
priest sent to this country by the Metropolitan of Lemb^rg, the 
national head of the Ruthenian Catholic Church in Galicia, Austria; 
and from the time of its organization it has acted in all matters in- 
dependently of any higher church judicatory, and has never recog- 
nized the jurisdiction of any outside authority, or of any bishop or- 
church judicatory over the church, either in the management or 
•control of its property, or in the choice and dismissal of its pastors. 

Answer. We Cannot find all the facts as requested. ^ It is 
clear that the congregation at Olyphant managed its own affairs 
throughout without reference to any bishop or higher church judi- ' 
catory, except that its pastors recognized their subordination to 
some superior prelate, either of the Greek or Latin rite; but the 
church was organized as a Greek Catholic church, n'ot as aiii inde- 
pendent church, and asf such was and is subordinate to it^ proper 
ecclesiastical superiors 

Second. In 1892, in order to prevent any possibility of the 
church pjroperty coming' under the control of the La^in Bishop of 
the Diocese of Scranton^ a charter /was secured under the Corpora- 
tion Act of 1874, the association was duly incorporated on April 30, 
1892, and subsequently the title to the land 'whereon the church 
edifice and other church buildings were erected was conveyed to 
the congregation in its corporate name of the "Greek Catholic Con- 
erregation of the Borough of Olyphant." 

Answer: We find as requested, qualified by the addition of 
the fact that the church was incorporated as a Greek Catholic 
Church. 

Third. Since thel granting of the charter in 1892, the church 
has maintained independence in matters of church governmeAt and 
disc-pline, the same as prior to its incorporation. 

Answer. Same answer as to the first request. 

Fourth. Rev. John Ardan. defendant in this case> was. called 
by the Greek Catholic Coi^gregation of the Borough of Olyphant 
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to be its pastor, at a stated salary, in 1897, in the same manner as 
all the previous pastors of the church were called and chosen, and 
withoiit the supervision or control of the Latin Bishop of Scranton, 
or any other bishop; and he has since that time performed the 
duties of pastor until restrained from so doing by the preliminary 
injunction granted in this case; and he has never been dismissed 
from, the pastorate by an action of the congregation. 

Answer. We so find. 

Fifth. ' There is no evidence of any attempt or cjaim on the 
-part of the Latin Bishop of Scranton to exercise any jurisdiction 
over the Greek Catholic Church of the Borough of Olyphant, either 
in his control of its property or its government, and choosing or 
dismissing of its pastors, from its organization to the time of filing 
this bill. 

Answer. This is correct, excepting that the Bishop granted 
faculties to more than one of the pastors and that he excommuni- 
cated one of the pastors. 

Sixth. At the time of his election as pastor of the Olyphant 
church in 1897, Rev.^John Ardan was a regularly ordained priest ot 
the Ruthenian Greek Catholic Church, haying been ordained by a 
bishop of thfe Ruthenian Catholic Church in Galicia, Austria, in 
1895,. and prior to the time of his coming to this country in 1895, he 
had received a release frorii the bishop in whose diocese he had 
previously been laboring, in order to come under the jurisdiction 
of the Metropolitan of Lemberg, the national head of the Ruthen- 
ian Church in Galicia, aad he was sent by th^ Metropolitan of Lem- 
berg to this country, and was under his jurisdiction when he came 
here. 
• Answer. We so find. 

Seventh.' The evidence shows that Rev. John Ardan never 
received a release from the Metropolitan of Lemberg, such as is re- 
quired by the custom and usage of the Ruthenian or Greek Catholic 
Church, where a priest passes from under the jurisdiction of one 
bishop or metropolitiEui to that of another bishop or metropolitan. 

Answer. This statement of fact iscorrect; but not material in 
this case. The general rule of the church is that when a priest 
goes from one jurisdiction to another he takes with him a release; 
but the rule does not apply to the Greek Catholic priests coming to 
the United States, . because of the missionary character of the 
church .and' the exceptional condition existing in a country where 
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there is, no Greek Bishop. The priests are not entirely released 
from their relation with their home Bishop; but by decree of the 
church they are subject for the time being to the jurisdiction and 
control of the Latin Bishops in this country.. 

Eighth. By the terms of the Union of 1595 the Ruthenian or 
United Greek Catholic Church retained the right to follow the 
usages^ dcustoms and discipline which it had followed and exercised 
.prior thereto/and both before and after the Union of 1595, the cus- 
tom, usage and discipline of the Ruthenian Church, so far as juris- 
diction over its priests is concerned, has been that its priests should 
only be subject to bishops of their own Greek rite, and not to 
bishops of the Latin rite, or Roman Catholic bishops. 

Answer. This is correct generally, but an exception has been 
made as to the Greek priests in the United States. 

Ninth. The attempt of the Society of the Propaganda de Fide 
to change the established custom, usage and discipline of the 
Ruthenian or Greek Catholic Church by putting the Greek priests 
who were sent to this country by and under the jurisdiction of the 
Metropolitan of Lemberg, the national head gf the Ruthenian 
Church iii Austria, under the jurisdiction of bishops of a different 
rite, to wit, Latin or Roman Catholic bishops, was resisted, by a 
large numebr of priests, among them Rev. John Ardan, defendant 
in this case; and although he and many of these priests were given 
so-called faculties by the Latin bishops of the diocese in which their 
respective churches were situated, he, and many of them, deny any 
effect thereto so far as putting them under the jurisdiction of the 
Latin bishops is concerned, and claim still to be under the jurisdic- 
tion of the Metropolitan of Lemberg, by whom they have never 
been released. 

Answer.* There is no doubt as to the resistance of Rev. John 
Ardan to the exercise of jurisdiction over him by the Latin bishop 
of the Scranton diocese, especially after February, .1902, when the 
Rev. Ardan attempted to sever his connection with the said dio- 
cese ; but the fact remains that he secured faculties from the bishop 
and held them for two or three years. Nor is there any doubt that 
other Greek priests paid no attention to faculties sent to them by 
Latin bishops, although in the Scranton diocese, with one or two 
exceptions, the • Greek priests recognize the jurisdiction of the 
bishop. 

Tenth. The evidence shows that as late as November, 1897, 
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Cardinal Sembratovittn, the Metropolitan qf Lemberg, and head of 
the Ruthenian Catholic Church in Austria, claimed and exercised 
jurisdictiori over the Ruthenian priests sent by him to this country, 
and instructed priests sent by him here^among them Father Ar- 
dan— rnot to submit to the jurisdiction of Latin bishops. 

Answer. We so find. 

Eleventh, in 1899, two years -after he had accepted the call to 
the pastorate of the Olyph^nt church, Rev. John Ardan, in pursu- 
ance of a. resolution adopted at a meeting of about thirty Greek 
Catholic priests, held in Philadelphia in that year, and in order to 
be qualified for membership in a society formed by the said pfiests, 
presented himself to Bishop Hoban, the Latin bishop of the Diocese 
of Scranton, in accordance with instructions received from the 
Metropolitan of Lemberg, under whose jurisdiction he was sent to 
this country, that he should present himself to the Latin bishop 
where he went, but not submit to his jurisdiction ; and the latter 
gave him the usual faculties given to priests of his diocese; but 
there is no evidence sufficient to establish that on receiving the .so- 
called faculties he acknowledged or acted under the jurisdiction of 
Bishop Hoban. 

Answer. Refused. 

Twelfth. Subsequent to the giving of the so-called faculties 
in 1899 by Bishop Hoban to Father Ardan, 'there is no evidence of 
the exercise of any acts of jurisdiction over Father Ardan by 
Bishop Hoban until after the receipt by the latter of the letter p{ 
February 14, 1902, from Father Ardan,. requesting him to order 
Father Ardan*s name stricken oflF the list of priests of his diocese, 
when Bishop Hoban declared him excommunicated from the one 
Holy Catholic and Apostolic Church. 

Answer. We so find. 

■^Thirteenth. . The evidence shows that the great majority of 
the members of the Greek Catholic Congregation of the Borough 
of Olyphant, and Father Ardan himself, disregarded and considered 
ineffective, the attempted excommunication of Father Ardan ; and 
notwithstanding the action of Bishop Hoban, the Congregation, at 
a meeting held thereafter, requested him to remain as their pastor. 
• Answer. We so find. 

Fourteenth. The Greek Catholic Congregation of the Bor- 
ough of Olyphant has never acknowledged or recognized the juris- 
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diction or superivsion of Bishop Hoban, or any other Latin bishop, 
over the said congregation, or its property, in any way. 

Answer. We so find. 

Fifteenth. The newspaper articles and circulars written by 
Father Ardan arid offered in evidence by plaintiffs, do not deal with" 
matters of faith and doctrine, but with social questions and. matters 
relating to church government. 

Answer. The ievidence as to the newspapers and circulars has 
been excluded. 

Sixteenth. Father Ardan has hot withdrawn from the Ruthen- 
ian or United Greek Catholic Church> and is not shown to have 
been teaching a new religion, or doctrine materially at variance 
virith the doctrine and faith of the said church. 

Answer. We so find. 

Seventeenth. While the Ruthenian or United <jreek Catholic 
Church is at one with the Roman Catholic Church in matters of 
faith, and recognize the Pope as the spiritual head of the church, 
it has its owHx customs, usages and discipline, which differ from 
those of the Roman Catholic Church ; membership is not inter- 
changeable, but in order to become a member of the Roman Cath- 
olic Church, a member of the Ruthenian or United Greek Catholic 
Church must abandon his peculiar rite and adhere to the new rite, 
and vice versa, and further, the consent to the chanee of the Pope' 
or some church dignitary is required; the liturgy used 1)y the 
Ruthenian Church is the Greek liturgy, tKe*'same as used by the 
OrttU>dox Greek Church : it has a married clergy: its clergy admin- 
ister the Holy Commuhipn in both forms, while the Roman Catho- 
lic administer it by bread alone ; it does not make use of the Rosary-, 
and in other points its rites are different from those of the Roman 
Catholic Church : further a Roman Catholic priest cannot become ^ 
Greek Catholic bishop, nor vice versa, without forsaking his rite, 
and adhering to the new rite, and the union between the two 
churches is merely a union in matters of faith and doctrine, and not 
in matters of rites, customs and discipline. 

Answer. All the facts stated in this request are correct and 
furnish a fair statement of the customs and usages of the Greek 
Catholic Church as recognized and preserved by the Union of 1595. 
The objection to an unqualified affirmance of the request is that it 
neglect S' to state that the jurisdiction oyer, and the government of, 
the Greek Church is in the authorities of the united body and fin- 
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ally in the Pope himself. The Greek Church is represented in ttte 
Sacred Congregation bf the Propaganda at Rome by ecclesiastics oi 
the Greek rite. 

PLAINTIFFS REQUESTS FOR CONCLUSIONS OF LAW 
AND THE ANSWERS THERETO. 

Firsr. That the conduct of the Rev: John Ardah, in holding 
services in the church of the Greek Catholic Congregation of the 
Borough of Olyphant, after he was excommunicated by Bishop 
Hoban, was contrary to law and in violation, of the terms of the 
charter of the said corporation. 

Answer. Affirmed. 

Second. That other^ defendants, by refusing to recognize the 
excommunication and the authority and jurisdiction of the Latin 
bishops over them, have ceased to be members of the said corpora- 
tion. 

Answer. Refused. 

Third. That the title, management and control of the said 
church property and cemetery is in such members of the corpora- 
tion as. adhere to the faith, doctrine, discipline and usage of the 
Greek Catholic Church. 

Answer. Affirmed.' 

Fourth. That according to the faith, doctrine, discipline and 
uisage ot the Greek Catholic Church all members of the said church 
recognize the ecclesiastical head and, spiritual authority of the 
Po^pe of Rome and the bishops appointed by and exercising author- 
ity under him 

Answer. Affirmed. 

Fifth. That the right Rev. M. J. Hoban, bishop of the Diocese 
of Scranton, had jurisdiction and supervision over Rev. John Ar- 
dan, and had authority to excorhmunicate Rev. John Ardan from 
the Greek Catholic Church on the 22nd of February, 1902. 

Answer. Affirmed. 

Sixth. That the complainants are entitled to the relief prayed 
for in the fifth paragraph of the plaintiffs' bill, to wit, that the trus- 
tees of the. Greek Catholic Congregation of the Borough of Oly- 
phant be restraitied and perpetually enjoined from employing or 
permitting aiiy person to pffiiciate or hold services in the Greek 
Catholic Church of the said Greek Cathdlic Congregation of the 
Borough, of Olyphant, who is not a, regularly ordained priest, ac- 
cording to the rites, ceremonies, faith, doctrine, custom and usages ; 
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of the Greek Catholic Church, and who has not received faculties 
from the Roman Catholic bishop of the diocefee of Scranton, in 
which diocese said church is located. 

Answer. Affirmed. 
DEFENDANTS* REQUESTS FOR CONCLUSIONS OF LAW 
AND THE ANSWERS THERETO. 
First. The plaintiffs have not established by sufficient evidence 
that Bishop Hoban had jurisdiction over Father Ardan in Febru- 
arys, 1902, and therefore the alleged excommunication of the lattep 
by the former cannot affect Father Afdan's standing as a priest of 
the Ruthenian or United Greek Catholic Church is concerned. 

Answer. Refused. 

Second. The burden is upon fhe plaintiffs of proving that 
Father Ardan was excommunicated by valid and legal authority, in 
accordance with the discipline and usages of the Ruthenian or 
United Greek Catholic Church, and there not being sufficient evi- 
dence to establish this, no effect is to be given to the alleged excom- 
munication of Father Ardan by Bishop Hoban. 

Answer. The burden of proof is on the plaintiffs as stated. 
We think the evidence is sufficient. Therefore the point is refused. 

Third. It has not been proved by sufficient evidence that 
Father Ardan, while pastor of the Olyphant church, has been teach- 
ing doctrines at variance with the accepted faith and doctrines of 
the Ruthenian or United Greek Catholic Church. 

Answer. Affirmed. 
Fourth. It having been conclusively provjed by the evidence 
that the Greek Catholic Congre'gation of the Borough of Olyphant 
is an independent religious organization, adhering to the faith and 
doctrine of the Ruthenian or United Greek Catholic Church, but tiot 
recognizing: the authority or jurisdiction of any outside judicatory, 
either in matters affecting the control and management of the church 
property, or in the calling and dismissing of its pastors, the plain- 
tiffs representing a smatl minority of the congregation are not en- 
titled to a decree enjoining the trustees or the congregation against 
permitting a priest to officiate unless he has leceived faculties from 
and is under the jurisdiction o fthe Latin bishop of Scranton. 

Answer. Refused. 

Fifth. The congregation over which Father Ardan .is offi- 
ciating as pastor, being independent of any outside church judica- 
tory, and adhering to the faith atid doctrines of the Ruthenian or 
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United Greek Catholic Church, the plaintiffs, in order to be entitled 
to'the relief prayed for against Father Ardan, must proye by the , 
weight of evidence that he is teaching dpctrines contrary to the 
faith and doctrines of the Ruthenian or United Greek Catholic 
Church, and this not having been proven, the injunction prayed for 
'against him should not be granted. 

.Answer. The premise of this conclusion /being in our view 
incorrect the point is refused. , 

. Sixth. It has not been proved by. satisfactory evMence that 
• Father Ardan had been released from the jurisdictioi^ of the Metro- 
politan of Lemberg, head of the Ruthenian* Church in Austria, by 
whom he was sent to this country, and therefore Bishop Hoban, 
th^ L^tin bishop of Scranton, could not in any event, under the 
discipline and usage of the Ruthenian Church, acquire jurisdiction 
over him. 

Answer. The latter part of this request does not follow, We 
refer to our discussion of the case and to our answer to the defend- 
ants* seventh request for findings of fact. 

Seventh. . No sufficient authority has been shown, either in 
the Propoganda Fide, or in the Pope himself, to alter or change the 
custom, usage and discipline of the Ruthenian or United Greek 
Catholic Church, guaranteed to it at the time of the Union of 1595, 
and iollowed for the three hundred years subsequent to the Union, 
so f^r,as.the right of the priests to be under the jurisdiction and 
supervision of bishops or metropolitans pf their own Greek rite 
only is concerned, and plaintiffs have not proved that the alleged 
decree of the IVopogarida endeavoring to compel priests of the. 
Greek rite to submit to the jurisdiction of the bishops of the Latin 
rite, has been accepted by and become the law of the Ruthenian or 
United Greek Catholic Church, therefore no effect is to be given to 
said decree, so far as giving Bishop Hoban, a Latin bishop, juris- 
diction over Father Ardan, and taking away the jurisdiction of the 
Metropolitan of Lemberg over him is .concerned. 

Answer. Refused. 

Eighth, Under the usage, -custom and discipline of Uie Ruthe- 
nian or United Greek Catholic Church as followed for three hun- 
dred years after the Union of 1595, Father Ardan; is and was in 
February, 19^2, und^r the jurisdiction of the- Metropolitan of Lem- 
bei'g; and riot under the jurisdiction of Bishop Hoban, and there- 
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fore no effect is to be given so far as this issue is coneerned, to the 
alleged excommunication of Father Ardan by Bishop Hoban. 

Answer. Refused. See answer to defendants* seventh re- 
quest for findings of fact. 

Ninth. The giving of so-called faculties by Bishop Hoban, a 
Latin bishop, to Father Ardan, a priest of the Greek rite, who was 
then under the jurisdiction of the Metropolitan of Lemberg, and 
not released by him, jcould not, under the discipline, 'custom and 
usage of the Ruthenian or United Greek Catholic Church, take* 
away the jurisdiction of the Metropolitan of Lemberg nor give 
Bishop Hoban jurisdiction over Father Ardan,. therefore no effect 
is to be given to the alleged excommunication of Father Ardan by 
the latter. 

Answer. Refused. 

Tenth. The giving of faculties to Father Ardan by Bishop 
Hoban, without the request, knowledge or acquiescence of the 
Greek Catholic congregation of the borough of Olyphant, two yejirs 
after they had chosen and received Father Ardan as their pa;stor, 
cannot in any way affect the said congregation, nor give Bishop 
Hoban any control or supervision over them which he did not pre- 
viously have. 

Answer. Refused. 

Eleventh. It having been clearly proved that the Greek Cath- 
olic congregation of tKe borough of Olyphant has'never recognized 
in any way the jurisdiction or control of the Latin Bishop of Scran- 
ton over them or their pastor, but is independent of any judicatory 
in the matter of choosing and dismissing its pastors, the congrega 
tion cannot, under all the evidence, be deprived of the right to' re 
tain Father Ardan as their pastor, if th^y so desire, so long as h< 
does not- teach doctrines contrary to the faith of the Ruthenian o: 
United Greek Catholic Church, and the plaintiffs-not having provec 
this by sufficient evidence, are not entitled to the relief sought. 

Answer. Refused. 

Twelfth. Under all the evidence the receipt of the so-callec 
faculties from Bishop Hoban, a Latin bishop, by Father Ardan, was 
not a recognition of and assent to Bishop Hoban's jurisdiction over 
him^ and the acts of botlj parties for ^wo years subsequent tb the 
. giving of the so-called fatuities, show that neither of them consid- 
ered that it carried with it the usual obligations incident to coming 
under the j,urisdiGtioi) .of a bishop either in' accordance with the 
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custom and discipline of the Greek Catholic or Roman Catholic 
Church. 

Answer. Refused. 

Thirteenth. The weight of the evidence showing that Rev. 
John Ardan was duly called and chosen as their pastor by the 
Greek Catholic congregation of the borough of Olyphant in 1897; 
that he was serving them in this capacity at the time of filing this 
bill; that he has never by any action of the said congregation been 
dismissed nor resigned nor refused to act as pastor; and the evi- 
dence not establishing the fact that he is- teaching doctrines con- 
trary to the faith of the Ruthenian or United Greek Catholic 
Church, he is still the lawful pastor of said congregation, and can- 
liot be enjoined from acting as such as prayed for by the plaintiffs. 

Answer. Refused. 

Fourteenth. The evidence being undisputed that the Olyphant 
church in question was organized in 1887 as an independent church 
adhering to the faith of the Ruthenian Catholic Church with the 
right to choose and dismis^^ its own pastors, and manage and con- 
trol its own property, and the evidence not showing that there was 
any purpose in securing the charter in 1892 to change the govern- 
ment or independence' of the church, but merely to secure the 
church property from the interference or control of any outside 
authority, and the evidence being undisputed that the. congregation 
has for the ten years since the" granting of its charter constantly 
maintained its independence in the choosing and dismissing of its 
pastors, as well as the control of its property, and there being no 
evidence to show that it has ever in any way acknowledged or recog- 
nized the jurisdiction of any outside authority over it in these mat- 
ters, plaintiffs are not entitled to a decree putting the congregation 
under the control or jurisdiction of Bishop Hoban, the Latin bishop 
of the diocese of Scrantoh, or any other judicatory in the matter of 
choosing or dismissing of its pastors. 

Answer. As a whole this point is refused. While we believe 
that the Olyphant church can, choose and dismiss its pastors, its 
choice of a pastor is limited to a priest of the Ruthenian or Greek 
rite who is under the jurisdiction of and has received faculties from. 
Bishop Hoban. 

Fifteenth. It not having been clearly proven that the Propo- 
ganda Fide is the supreme council or judicatory of the Ruthenian 
or Greek Catholic Chureh, having jurisdiction over the discipline 
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and polity gf the Church, and authorized to alter the same at wilU 
and it further having been established conclusively by the evidence 
that by the terms of the Union of 1595 the Ruthenian or United 
Greek Catholic Church fetained its right to the continuance of its 
customs, usages and discipline previously enjoyed, except so far as 
matters of faith and doctrine were concerned, and that in accord- 
ance with these customs, usages and disciplines their priests have 
been for the three hundred years subsequent to the Union subject 
to the jurisdiction of bishops or metropolitans of their own rite 
solely, no effect, so far as the issue in this case is concerned, is to be 
given to the alleged decree of the Propoganda Fide, attempting to 
deprive the Greek priests in this country of one of the rights guar- 
anteed to them b}'^ the Union upon which decree plaintiffs base 
their claim of the jurisdiction of the Latin bishop of the^ diocese of 
Scranton over Father Ardan. 

Answer. Refused. We refer to our answer to defendants' 
seventeenj:h request for findings of fact. 

Sixteenth. The Greek Catholic congregation of the borough of 
Olyphant having been shown to be an independent organization, 
which has always claimed and exercised the right to choose and dis- 
miss iiS own pastors, and has not been associated with other 
churches under the control of any higher judicatory in government 
and discipline ; and it appearing the Rev. John Ardan was regularly 
chosen by the congregation as its pastor, and has not been dismissed 
))y them, and it not having been proven by sufficient evidence that 
Rev. John Ardan is teaching doctrines contrary to the faith and 
doctrines of the Ruthenian or United Greek Catholic Church, the. 
injunction prayed for should not be granted. 

Answer. Refused. 
- Seventeenth; There is no -evidence in the case sufficient to 
establish that Rev. John Ardan. has withdrawn from or repudiated 
the faith of t1ie Ruthenian or United Greek Catholic Church. 

Answer. Affirmed. 

Eighteenth. Under, all the undisputed facts in the case, viz. : 
the meihod of organization, the rules and customs as to the choos- 
mg and dismissal of pastors, and the management and control of. its 
own affairs, by the Greek Catholic congregation of the borough of 
Olyphant, and the continuance for ten years, after granting of the 
charter,, without objection, and without change in any respect, of 
the rules of government in force in the congregation prior to the 
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granting of the charter, the Greek Catholic congregation of the bor- 
ough of Olyphant is still independent of any other judicatory in the 
control of its property and the government of its affairs, including 
the choosirtg and dismissing of its pastors, so far as the issue in- 
volved in this case is concerned. 

Answef . Refused. 

Nineteenth. Under all the evidence the plaintiffs are not en- 
titled to the relief sought against Father Ardan. 

Answer. Refused". 

Twentieth. Under all the evidence the plaintiffs are not en- 
titled to the relief sought against the trustees of the Greek Catholic 
church of the borough of Olyphant, or the congregation itself. 

Answer. Refused. ' 

Twenty-first. Under all the evidence the 'preliminary injunc- 
tion should be vacated, and the bill dismissed, ' 

Answer. Refused*. 

Now, July 7th, 1903, this cause came on to be heard at a regular 
term of equity court, and was argued by counsel, and upon consid- 
eration thereof, it is ordered, adjudged and decreed as follows, viz: 

1. That^ the defendant; the Rev. John j. Ai;dan, be perpetually 
enjoined from officiating as pastor of the Greek Catholic congrega- 
tion of the borough* of Olyphant. 

2. That the other defendants, George Chylajc, George Chi- 
chura, Simon Mytrenko, Michael Turak and Constantine Koban, 
trustees of the Greek Catholic congregation of fhe borough -of Oly- 
phant, be perpetually enjoined frohi using the property of the said 
congregation for any purpose other than for the support of public 
worship according to the faith, doctrine, discipline and usages of 
the United Greek Catholic Church, and from permitting the Rev. 
John J. Ardan to officiate as pastor or prie^st over and for the said 
.congregation; and, further, from employing or permitting any per- 
son to officiate or hold services in the Greek Catholic church of the 
said Greek Catholic congregation of the borough of Olyphant, who 
is riot a regularly ordained priest according to the rites, doctrine 
and usages of the Greek Catholic Church, and who has tjpt received 
faculties from the Roman Catholic bishop of th€ diocese of Scran- 
ton, in whose diocese said church is located. .;<''■ 

' • COSTS. . . ' ^ 

As the plaintiffs have failed to svibstantiate some of the mate- 
^ riaF allegations of their bill of coniplaint and upon consideriation 
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of all the circumstances of the case, we order that each party pay 
its own costs. Let decree be -entered nisi sec. reg., exceptions to 
be filecl within 10 days. 



Legitimation of a bastard, by the laws of his parents' domicile, 
through their marriage during his minority, is held, in Fowler vs. 
Fowler (N. C), 59 L. R. A. 317, to fix his status so that he is legiti 
mate everywhere. 

Confining the right to act as agent for foreign insurance com- 
nies to residents of the state is held, in Cook vs. Howland (Vt.), 59 
L. R. A. 338, not to be an unconstitutional impairment of the privi- 
leges and immunities of citizens of other stateis. 



The marriage of parties to a parol contract to convey property 
in consideration of marriage is held, in Hunt vs. Hunt (N. Y.), 59 
L. R. A. 306, not to take the contract out of the provisions of a 
statute making void every agreement made upon consideration of 
marriage, ^cept mutual promises to marry, unless they are in 
writing, so that the conveyance can be enforced in equity. 



A woman whose name is forged to a deed of her husband's 
property is held, in Hunt vs. Reilly (R. L), 59 L. R. A. 206, not I0 
be estopped to assert her dower rights in the property, even as 
against bona fide purchasers, by the facf that, after learning of the 
forgery, she failed to notify them of her rights, if the purchase was 
made without her knowledge. 



A building erected on stone post& set in the ground on an- 
other's land, under a parol agreement that it shall remain the prop- 
erty of the builder, is held, in Peaks vs. Hutchinson (Me.), 59 L. R. 
A 279, not to pass^by a conveyance of the land to a bona fide pur- 
chaser. 



A law which exacts from any individual a sum of money as a 
consideration for the right to, take ice from public waters within the 
state is held, in Rossmilller z'. State (Wis.) 58 L. R. A. 93, to be un- 
constitutional as an invasion of the right of property without due 
process of law, and a taking of private property for public use without 
just compensation. . 
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In the Court of Common Pleas of Lackawannd County, No, j^S, 
November Term, igoi. 

DEMURRER. 

H, IV. Sktvington vs. //. W Palmer et al , Executors of John 
Handley Estate. 

The procedure act of 1887 requires the declaration, In assumiysit and trespass, 
to be a concise statement of the -plaintiff's demand. It should be not 
only concise but precise; exhibiting, with accuracy and completeness, the 
ground upon which recovery is sought. It Is not enough that the evidence 
shows a good cause; it must show the cause of action laid In -the declara- 
tion. 

Messrs. I. H. Burns, George M. Watson and Frank T. Okell 
for plaintiff. 

Messrs. Willard, Warren & Knapp for defendants. 

Opinion by Kelly, A. L. J., November 24, 1902. , 

Many of the grounds of demurrer assigned to the statement in 
this case must be sustained. In Kline vs." Scranton Railway Com- 
pany, No. 509, November Term, 1901, we filed an opinion setting 
forth our views with reference to the requirements of a statement 
in trespass under the general procedure act of 1887, and we do not 
feel called upon to add much to what we then said. This state- 
ment is not good ifl our judgment. It is not a concise statement 
of the plaintiff's cause of action, and it certainly is not precise. 
The Superior Court, per Smith, J., in Clark vs. Lindsay, 7 Sup. Ct. 
47, said: "The procedure act of 1887 requires the declaration, in 
assumpsit and trespass, to be a 'concise statement of the plaintiff's 
defhand.' It should be not only concise but precise ; exhibiting, 
with accuracy and completeness, the ground on which recovery is 
sought. It is not enough that the evidence shows a good cause of 
action ; it must show the cause of action laid in the declaration. 
The plaintiff does not recover on the proofs alone ; he recovers 
secundum allegata et probata. In trespass, especially the ground 
of complaint should be stated so distinctly that the real issue may 
be formed by the plea of not guilty, since this is the only plea per- 
mitted." 

It is not clear from a reading of the statement that the plaintiff 
seeks to hold the estate of John Handley responsible for hi^ iti- 
jury ; or that he seeks to hold the executors responsible individu- 
ally, only ; or that he attempts to hold the executors lial^le as indi- 
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viduals, jointly with the estate. There should be^o ambiguity 
about a. statement. It should set forth clearly and distinctly the 
facts of the plaintiff's complaint so that on demurrer the court may 
pass upon its sufficiency. 

We are not now required to declare the law as to whether the. 
estate can be held legally liable for the accident complained of. 
When the plaintiff declares against the estate as such, distinctly 
and unequivocally, if he so desires, we may be called upon to' do 
so. Or, if it is the intention to seek recovery from the executors 
as individuals, let the plaintiff so declare; 

The facts and circumstances of the accident shduld be set forth 
with reasonable certainty, and we think the statement is insuffi- 
cient in this regard also. In order that no injustice may be done 
we will allow the plaintiff to file a more specific statement, within 
thirty days, otherwise judgment will be entered for the defendant 
on the demurrer, 



In the Court of Common Pleas of Lackaipanna Cvunty, No, Ji8y 
Novemher Term, igoi. 

DEMURRER, 

H, W, Sktvington vs. H. W. Palmer et aL, Executors of fohn 
Handley Estate. 

The demand in a statement in trespass was substantially, that the defendants, 
neglecting their duty in the premises, did for a long time and down to and 
including a certain d^iy, knowingly and negligently maintain & negligent 
constr\^ction of a gas pipe and coal hole; and did on the afternoon of the 
day of the accident, by their agents and employees, throw into said coal 
hole and against said gas pipe, large blocks of wood, and by so doing 
broke daid gas pipe and allowed the gas flowing therein to escape into the 
said cellar and building and All same, and such gas so escaping did explode 
and destroy the building. Said destruction causing injury to plaintiff. 

Held: While gas mixed with certain portions of air is explosive, some other 
agency must intervene in order to explode it. Failure to state what that 
agency was is a failure to meet the requirements of the procedure act of 
1887, which provides that the "plaintiff's declaration in the action .of as- 
sunipslt and the action of trespass^ shall consist of a concise statement of 
the plaintiff's demand." The provision in the s&id act is that it shall con- 
tain a concise statement of the- facts upon which the plaintiff bases his de- 
mand. 

It is necessary that the statement should contain all the ingredients -of a com- 
plete cause of action, averred in clear, express and unequivocal language. 
In trespass, especially, the ground for -complaint should be stated so dis- 
tinctly that the real issue may be framed by the plea, of not guilty since 
this is the only plea permitted. Under the act of, 1887 the plaintiff must file 
not only a copy of the writing, if there be any, on which his claim is 
founded, but also a concise statement of his demand, which must iniplude 
every ingredient of a good cause of action, averred with the same com- 
pleteness, accuracy and precision that was required in a declaration at 
common law. 

A person has a right to put gas pipe where he pleases upon his own premises, 
provided he does no injury to others. When no accident happened as the 
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result of the position of the pipe while It was In his possession, his estate 
cannot be held liable for the negligent act of another, even though he be 
his executor, which Is conunltted long after his death. ' 
Wheo a plaintiff complains against a def(E»ndant, as an executor of an estate^the 
descriptive words cannot, under the said act of 1887, be treated as surplus- 
age by plaintiff's qounsel, or by the court, as the case develops; at least 
without amendment. At common law It might be that a declaraUon 
against an executor might be sustained, if It set out a good cause of action 
against him personally, treating the descriptive words as ^mere descrlptio 
personae. The act of 1887, however, forbids such pleading. 

Messrs. I. H. Bums, George M. Watson and Frank T. Okell 
for plaintiff. 

Messrs. Willard, Warren & Knapp for defendants. 

Opinion by Kelly, A. L. J., August lo, 1903. 

On November 24, 1902, we filed an opinion in which we held 
that the plaintiff's declaration filed September 20, 1902, was not 
good. We then made an order giving the plaintiff thirty days 
within which to file a more specific one, and on December 6th fol- 
lowing another was filed, the sufficiency of which is now to be 
passed upon on demurrer. 

An examination of both statements will show that there is 
little material difference between them, and it seems to us that the 
plaintiff might as well have stood upon his first; statement, and had 
it passed upon by the appellate court as to file the one now before 
us. It is more specific only in the fact that it has attached a copy 
of the will pf John Handley, deceased, and that it has added, irt 
closing, the following clause: ^*The plaintiff protests that in this 
statement, under the provisions of the statute in such case made 
and provided, he is not required to set forth the legal conclasions 
flowing from the same, but in deference to the suggestion of the 
court, he further avers as follows: First. The defendants are 
liable in their capacity as executors of the estate of John Handley, 
deceased, the judgment if any to be paid out of the assets of such 
estate. Second. The defendants are liable individually, the judg- 
ment if any to be paid from their own individual property. Third, 
The defendants are liable jointly as executors and as individuals." 
In the statement of the happening of the accident complained of it 
follows the language of the former declaration which we have al- 
ready held to be insufficient in that respect. The only information 
we get as to how the accident happened is in the following lan- 
guage: "Yet, so it is, however, that the defendants neglecting 
their duty in the premises, did for a long time previous to August 
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4, 1900, and down to and including that day, knowingly and negli- 
gently maintain such negligent construction, of said gas pipe and 
coal hole ; and did on the afternoon of the said August 4, 1900, by 
their agents and employes, throw into said coal jiole,' and against 
said gas pipe, large blocks of wopd, and by so doing "broke said gas 
pipe, and allowed the gas flowing therein to escape into the said 
cellaf.and building and fill the same, aild such .gas so escaping did- 
explode and destroyed the said • building. At the time of said ex- 
plosion the plaintiff, Harry W. Skivington, was la^vfuUy walking 
along said Lackawanna avenue, in front of said building,, and such 
explosion threw a large piece of plate glass against his right leg, 
cutting and bruising the same," etc. 

We do not' understand that gas escaping from a pipe into a 
cellar will itself cause an explosion. While gas mixed in certain 
proportions with air is explosive, some other agency must inter- 
vene in order to explode it. As to what that. agency was we get 
no information whatever from the statement. 

The procedure act of 1887. provides that "the plaintiff's declara- 
tion in each of said actions, namely, tire action of assumpsit -and 
the action of trespass, shall consist of a concise statement of the 
plaintiff's demand." The object of this requirement is that the 
statement should convey to the defendant ,the nature and extent of 
the plaintiff's claim: Gould vs. Gage, ii8 Pa., 564. In this case 
the defendants are entitled to know what it is claimed was the 
cause of the explosion which injured the plaintiff. His injury re- 
sulted from an explosion of gas which escaped from a gas j)ipe into 
the cellar of a building. The proximate c^use of h^s injury wap 
the explosion of the gas, not its presence in thecellar. But this is 
a matter of detail only and need not be considered i test of the 
sufficiency of the statement. 

"It is necessary, however, that the statement should contain 
all the ingredients of a complete cause of action, averred in clear,, 
express and unequivocal language," say^s Mr. Justice Sterritt in 
Byrne vs. Hayden, 124 Pa., 177. "In trespass, especially," says 
Judge Smith, "the ground of complaint sbouM be stated* so. dis- 
tinctly that the real issue may be framed by the plea of not guilty, 
since this is the only plea permitted :" Clark vs. Lindsay, 7 Pa 
Sup. Ct. Rep., 47. "Under the act of 1887 the^ plaintiff nH st fil.J 
not only a copy of the writing, if there be one, on which his claim 
is founded, but also a concise statement of his demahd, which 
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must include every ingredient of a good cause of action, Byrne vs. 
Hayden, 124 Pa., 170, averred with the same completeness, ac- 
curacy and precision that were required in a declaration at coinmon . 
law: Fritz vs. Hathaway, 135 Pa., 274." Mitchell, J., in Newbold 
vs. Pennock, 154 Pa., 596. This statement does not come up to 
these requirements. The provision in the procedure act is that it 
shall contain a concise statement of the plaintiff's demand; not 
merely a- concise statement' of the facts upon which the plaintiff 
bases his demand. . Here the plaintiff protests that he is not re- 
quired, to state his demand; that he is not required to set forth 
whom it is that he makes his demand upon. After such protest he 
demonstrates the ambiguity of his statement by setting out three 
different conclusions which he says may be drawn from the facts 
set out. Such a statement is necessarily bad for ambiguity and 
duplicity. It contains no such "accuracy and precision" as is re- 
quired in a declaration at common law. It may be observed that 
the statement before us is all in one count; so we have not a case in 
which the defendants are charged with negligence in different ca- 
pacities, in different counts, which might present a different propo- 
sition. 

Furthermore, we do not think the record discloses any, suit 
pending against these defendants in their individual capacity. The 
summons issued, in accordance with the plaintiff*s precipe, against 
"H. W. Palmer, John T. Richards and L. A. Wattes, executors of 
the estate of John Handley;" no summons was directed to issue, 
and none did issue j^gainst H. W. Palmer, John T. Richards and 
L. a; Wat res; the sheriff's return shows a service upon the estate 
of John Handley, deceased, only ; and the plaintiff declares against 
the estate only,- beginning his complaint in this language: "The 
pl|^intiff, Harry W. Skivington, by his attorneys, I. H. Burns, 
George M. Watson' and Frank T. Okell, complains of John T. Rich- 
ards, Lr. A. Watres and Henry W. Palmer, executors of the estate 
of John Handley, deceased, who have been summoned to answef 
said complaint in an action of trespass." We cannot acquiesce in 
the proposition that a suit may be brought in this way, against 
ih'ree persons in their representative character, and that the descrip- 
tive* words, may be or may not be treated as surplusage by plain- 
tiff's counsel, or by the court, as the ease develops ; at least witht)ut 
amendment. At common law it m'ght be that a declaration 
again§t executors might be sustained, if it set out a good cause of 
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action against them personally, treating the descriptive words as 
mere descriptio personae. It is so held in Belvin's Executors vs. 
French, 84 Va., 81. But in our judgment the act of 1887, in re- 
quiring a "poncise statement of the pfaintiff's demand," forbids 
such pleading. In this case the plaintiff demands' that the defend- 
ants pay him damages out of their own individual property, for an, 
alleged injury resulting from the combined fault of the decedent 
and themselves ; that they pay him damages out of the assets of the 
estate for the same injury ; and that they as individuals and as ex- 
ecutors pay him damages for such injury. It is said in Clark vs.. 
Lindsay, supra, that the statement must not only be concise but 
precise, and we can see no precision in such an omnibus demand. 

While we consider* the statement defective for the reasons al- 
ready indicated we are further convinced that the facts set out do 
not constitute a good cause of action against the estate of John 
Handley, deceased. The deceased had the right to put his gas pipe 
where he pleased upon his own premises, provided he did no injury 
to others. No accident seems to have happened as the result of the 
position of the pipe while it was in his possession, and we cannot 
see how his estate can be held liable for the negligent act of others, 
even though they be his executors, which is^ committed long after 
his death. 

. The demurrer is sustained. 



In the Court of Common Picas of Lackawanna County^ A^o, 4.^6 ^ 
No7fember Term, igoi. 

DEMURRER, 

Annie Kline vs fohn T Richards, et aL, Executors and Trustees of 
the Estate of fohn Handley, deed. 

When a declaration alleges substantially that a gas pipe becdme injured and 
broken, that the gras escaped and collected in a cellar or basement of a 
building: in such quantities as to cause an explosion,' etc., the court will 
take Judicial^ notice that the g:as could no^ accumulate in such quanUties as 
to cause an explosion ef such force as to destroy a building, without igni- 
tion, ^nd when there is no averment that said gas was ignited by defendant, 
the court will sustain a demurrer upon the ground that no cause of actionr 
is set forth with sufficient precision under the procedtire act of 1887. 

A declaration stated that a deceased diei on February 15, 1805. and that the in- 
Jury, complained of, occurred August 4, 1900.* 

Held: That previous. to the act of 241h June. 1805. P. L. 236, the right of action 
could not survive. 

There Is no l?iw which will hold a decedc^nt's estate liable for tortuous acts of 
his executors. An executor or admnl^trator cannot be sued in* his repre- 
sentative . character for his own wiongfiil act. so ^as to inflii^t personal in- 
Jury upon another while administering the estate; for if dttCble at all the 
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act is outside the scope of his official authority and he must be sued and 
held responsible as an individual. 

Messrs. O'Brien & Martin for plaintiff. 

Messrs. Willard, Warren & Knapp.for defendants. 

Opinion by Kelly, A. L. J., August ip, 1903. 

It is not claimed by counsel for plaintiff in this case that the 
suit is instituted to recover from the defendants in their individual 
capacity. On the argument of the. demurrer the contention was 
that the case is one against the estate of John Handley, deceased, 
only, and that the declaration sets out a good cause of action 
against th^ decedent ; so we do not have exactly the same question 
here as in Skivington vs. Richards, et al., executors, No. 338 No- 
vember Term, 1901, in which we have handed down our opinion 
herewith. However, upon the face of the papers many of the same 
questions arise, arid what we have said in disposing of the demurrer 
in the Skivington case will apply to this also. 

The thirteenth cause of demurrer should be sustained for the 
reason set forth in that ca^e, because we have no more facts set 
forth in this declaration than were there set forth; showing how 
the accixlent happened^ which caused the plaintiff's injury. The 
statement is that plaintiff was injured "by the explosion of illu- 
minating gas which had escaped from the gas pipe in the cellar of 
said buiMing, through the negligence and carelessness of the said 
John Handley in constructing the said gas pipe as aforesaid, and 
through the negligence and carelessness of the said John T. Rich- 
ards, Jlenry W. Palmer and Louis A. Watres, as executors and 
trustees, in maintaining, constructing, and' furnishing said gas pipe 
with gas in the manner and position aforesaid, and through the 
carelessness and negligence pf the said John T. Richards, Henry W. 
Palm-er and Louis A. Watres, as executors and trustees, in care- 
lessly and negligently throwing and causing to be thrown large 
pieces of 'wood into and through the said eoal-hole, int^o the cellar 
and against said gas pipe, by reason and by means of which said 
gas pipe became injured and broken, causing the gas therein con- 
tained to escape and collect ia said cellar or basement of the build- 
ing above named in such quantities as to cause an explosion of such 
force and violence as to demolish and totally destroy said building," 
hurling bricks, etc., against the plaintiff. There is nx> cause for the 
explosion set out nor any meaTis by which the gas was exploded. 
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The gas itself would not explode, and although when mixed with 
air it became explosive; it must have been ignited in some way; 
which the defendants are entitled to have notice of. 

The effort here is to set out a cause of action against the 
Handley estate. Let us see what facts are set out to convict the 
decedent of negligence. Reduced to a few words they amount to 
simply this: That he built the building in question in his lifetime, 
and equipped it with a gas pipe leading from the gas main in the 
street in front, into the building ; that this pipe was . laid in the 
cellar, immediately below a certain coal hole used for throwing in 
coal and wood, thus exposing the 't>ipe to the danger of being 
broken, and allowing the gas to escape into the cellar; that many* 
years after his death the executors threw or caused to be thrown 
into the coal hole large pieces of wood against the pipe which was 
thus injured and broken, and allowed the gas to escape and collect 
in the cellar in such quantities as to cause an explosion. The 
declaration states that John Handley died on February 15, 1895, 
and that the explosion occurred on August 4, 1900. We cannot see 
how John Handley could be held guilty of negligence in placing 
the gas pipe where he did if he took care that no injury resulted to 
others. If he guarded the pipe against such injury as is here set 
out, no damage was likely to result, and evidently no damage did 
result in his lifetime. It is not alleged that his act caused the ex- 
plosion and injury. It follows that the only theory upon which his 
estate can be held liable is that it is chargeable with responsibility 
f6r the negligent acts of the executors in matters connected with 
their duties as such. 

If the fact was that John Handley himself had not onjy so 
placed the gas pipe as described, but had also thrown the wood 
against it and broken it and caused the explosion complained of, in 
his lifetime, his estate could not be held liable, because previous to 
the act of 24th June, 1895, PL. 236, the right of action wquld not 
survive. Section one of the act is as follows : "Be it enacted, etc., 
that any right of action which may hereafter come into being by 
reason of injury wrongfully done to the person of another, shall 
survive the death of the wrong doer and may be enforced against 
his executor or administrator either by continuing against such 
personal representative a suit which may^have been brought against 
the wrong doer himself in his lifetime, or by bringing an original 
suit against his representative after his death." This act was not 
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passed until after John Handley*s death and therefore could not 
apply to this case, in view of the language Just quoted. The act in 
terms applied only to "any right of action which may hereafter 
come into being by reason of injury wrongfully done to the person 
of another." How then can.it be argued' that the estate is liable 
for his alleged negligent act coupled with the negligence of his 
executors, which in conjunction caused the. plain tiffs injury? 

We cannot conceive of any principle of law which will hold a 
decedent's estate liable for the tortuous acts of his executors. 
Plaintiffs counsel have cited no authority to that effect, and after 
a thorough eflFort we have been unable to find any. - We do find 
some authority to the contrary. In Boston Beef Packing, Co. vs. 
Stevens, et al., 12 P'ed. Rep., 279, the defendants were sued per- 
sonally and also in their representative capacity as executors and 
trustees, under a will, for damages alleged to have been sustained 
by the plaintiff by the fall of a building owned by the defendants, 
as such executors and tru.stees, and which had been leased by them 
for a storage 'Warehouse. It was held that they were liable indi- 
vidually, but tiot in their representative capacity. Wallace, C. J., 
in delivering the opinion of the court upon the question of their 
liability, said : "Upon what theory the defendants were sued in 
their representative character, and by what rule of law their iiabili- 
ty. in such character can be sustained, has not been satisfactorily 
shown. The question was reserved upon the trial, but no authority 
has been adduced to change the opinion .expressed by the court 
upon the trial that an action cannot be maintained against an ex- 
ecutor or trustee in his representative character for a wrongful act 
which was not and could not be committed by him in his official 
capacity, but which, because it was a wrrongful act, was in excess of 
his authority." And in Belvin's Executors vs. French, 84 Va., 81, 
where it was held that the executors were personally liable for 
negligence in the maintenance of a defectively covered cellaV hole, 
by reason of which the plaintiff was injured, Richardson, J., quoted 
and adopted the rtile as laid down in Shoeler on Executors, section 
385: "An executor or administrator cannot be sued in his repre- 
sentative chara'crter for his own wrongful act committed, so as to 
inflict personal injury upon another while administering the es- 
tate; for if liable at all, the act is outside of the scope of his official 
authority, and he must be sued and. held responsible as an indi- 
vidual." 
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For these reasons and for the reasons set forth in our opinion 
in the Skivington case we think the demurrer should be sustained 
in this case. We. do not deem it necessary to comment upon each 
of the causes separately. 

Demurrer sustained. 



In the Court of Common Pleas of Lackaivannd County, No. j 
September Term, ipo^.' 

IN EQUnV-RULE FOR PRELIMINARY INJUNCTION^ 

The Serahton Gas and Water Coinpany vs. N, A. Hulbert,- 

An original conveyance, after describing the land properj provided fo& the privi- 
lege ot using a certain number of ft et, usually ten, In front of the front 
line for certain purposes, generally for yard, vault, porch, piazza, cellar- 
way and bay window, but for no other .purpose. This was termed a ten- 
foot privilege.. 

A sub-divlsloii Into lots was made of the land described In the original, convey- 
ance. 

In conveyances of some of the lots no "reference was mkde of the ten- foot*, privi- 
lege. In one conveyance the privilege was granted of occupying ten- feet 
for the purpose of piazzas, porches or yard, but for rio other purpose; the 
words "vault, cellarway and bay window" being left out. 

In the deeds, following the description, was the usual clause: "Together with 
all and singular the buildingis, improvements/' etc., ending, "aldo all the 
estate, right, title," etc., "whatsoever, both In law and equity by the said 
party of the first part of, In and to the said premises with the appurte- 
nances." 

Held, first: That notwithstanding that no conveyance specifically granted the 
use of the ten-foot privilege, ye€ the privilege passed under the general 
terms of thp respective deeds. 

Second: That the ten-foot privilege was not restricted because of the failure of 
the conveyance to. contain the words "vault, cellarway and bay window." 

Third: -The full privilege as possessed by the grantor wa6 appurtenant to the 
l-jncl. The term "appurtenant" expresses the notion of being annexed to- 
or belonging to some more important thing. Ordinarily all appurtenartce.<^ 
pass without particular mention in the conveyance. 

Fourth: The grantee of the lot in which the words "vault, cellarway and bay 
window" were left out of the deed has the right to use ten feet In. front of 
the front line of his lot for "yard, vault, porch, piazza^ cellarway pr bay 
window, but for no other purpose," as provided in the original conveyance. 

Fifth: A preliminary injunction which s-eeks to restrain him from erecting a 

- bay window or any structure, except a piazza or a porch should not be 

granted. A preliminary Injunction should never issue except in a clear case. 

A construction is to be placed on a document such as will render It reasonable 
rather than unreasonable and Just to bo:h the partleig rather than unjust. 
It Is generally agreed that courts of law or of equity may correct, merely 
as a matter of construction, obvious m'stakes of a verbal or. clerical 
character so as to bring all parts of the Instrument Into harmony with the 
manifest interest of the parties gathered from the instrument itself, 
since greater regard Is to be paid to the clear Intent of the parties than to 
any particular words which they may have used In the expression of 
their Intent. Accordingly, In order to effectuate the intention of the parties, 
words omitted from the Instrument may be supplied If the context clearly 
shows what is intended. 

Words of a deed. In case of doubt, will be construed most strongly against the 
grantor. 

The statute of limitations cannot Intervene when the parties tp a party ifall 
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sign an agreement to the effect that should the wall be destroyed the 
parties are both to be as if no agreement, with regard to It, had ever 
been made. 
Such an agreement negatives the question of adverse possession. 

,Mr. S. B. Price for plaintifF. 

Messrs. Willard, Warren & Knapp for defendant. 

Opinion by Kelly, A. L. J., July 15, 1903. 

The plaintiff and defendant own adjoining lots on the westerly 
side of Wyoming avenue, in the city of Scran ton, each improved 
with a large and valuable building, used for business purposes. The 
plaintiff seeks to restrain the defendant, by preliminary injunc- 
tion, from erecting or constructing upon the ten foot strip in front 
of his lot, commonly called the ten foot privilege, any structiire 
whatever except a piazza or a porch ; and from encroaching upon 
the space in. front of its building, as erected "upon the ground, by the 
building of ^ny structure of any kind. 

The evidence shows that in pursuance of a general plan or 
scheme of the Lackawanna Iron and Co?il Company, which owned 
originally nearly all the real estate within the business center of thf 
city, and from which both parties' titles are derived, lots were sold 
on Wyoming avenue, as wiell as upon other streets, by description, 
which, after first describing the lot proper, provided for the privi- 
lege of using a certain number of feet, usually ten, in front of the 
front line, fjor certain purposes, generally "for yard, vault, porch, 
piazza, cell^rway and bay window, but for no other purposes." 
This* is what is termed the ten foot privilege, a term well under- 
stood in this community. 

The^ Lackawanna Iron and Coal Company in 1870 conveyed to 
one G. W. Robinson lot No. 15, in block No. 30, being fifty feet in 
front and one hundred and sixty-seven feet in depth, on Wyoming 
avenue, "with the privilege of using ten feet in front of the front 
line of said lot for yard, vault, porch, piazza, cellarway and bay 
window, but for no other purpose." Robinson caused this lot to be 
sub-divided into six smaller lots, numbered one, two, three and 
four on Center street, and five and six on Wyoming avenue. He 
conveyed No. 5, being twenty-five feet in front by eighty-seven feet 
in depth, to Joseph A. Scranton, by deed, in 1S73. In this deed no 
mention whatever is made of the ten foot privilege. In 1876 Jo- 
seph A. Scranton conveyed this lot to W. W. Scranton, without any 
reference in the deed to the ten foot privilege, and in 189J W. W. 
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ScraHton conveyed it to the plaintiff by deed in which no reference 
was made to the ten foot privilege. All of these deeds, however, 
contain the usual clause following the description: ^'Together 
with all and singular the buildings, improvements, woods, ways, 
rights, liberties, privileges, hereditaments and appurtenances, to the 
same belonging or in any wise appertaining, and the reversion and 
reversions, ^^remainder and remainders, rents, issues and profits 
thereof, and of every part and parcel thereof; and also- all the es- 
tate, right, title, interest, property, possession, claim and demand 
whatsoever, bbth in law and equity, of the- said party of the first 
part of, in and to the said premises with the appurtenances." 

In 1872 Robinson conveyed lot No. 6 of the sub-division to 
Frederick and Elizabeth Wagner, being also twenty-five feet in 
front by eighty-seven feet in depth. In this conveyance the ten 
foot privilege was granted in the following language: "Granting 
also the privilege of occupying ten feet in front on Wyoming ave- 
nue for the purpose of piazzas, porches or yard, but not for other 
purposes." The words vault, cellarway and bay window being left 
out. In 1874 Frederick Wagner and wife conveyed the lot No. 6 
to Ann Maria Wagner, the grant of the ten foot privilege being the 
s!ame as in the last mentioned deed. Afterwards by sheriff's sale 
the lot was sold to E. A. Pratt, with same description, and E. A. 
Prp.tt.in i8q6 conveyed to the defendant, by a deed in which the ten 
foot privilege was granted in the following words : "Together with 
the right to use ten feet in front of the building line on Wyoming 
avenue for yard, porch, piazza, bay window or coal vaults, but for 
no other* purposes;" These deeds for the defendant's lot also con- 
tain the usual clause following the.descriptipn, conveying all rights, 
appurtenances, etc., as already fully set out. 

It is claimed by the plaintiff that notwithstanding no conveyance 
of its lot from Robinson down specifically granted the use of the^ 
ten foot privilege, yet the privilege passed under the general terms 
6i the respective deeds, while as to lot No. 6, the -defendant's lot, it 
is claimed that the privilege was restricted so that the ten foot strip 
could only be used for "piazzas, porches and yard," as mentioned 
in deed from Robinson to Wagner, and that, therefore, defendant 
has no right to build a bay window. We have no doubt but that 
the general terms of the deeds of the plaintiff's lot carried the gen- 
eral ten foot privilege as granted by the Lackawanna Iron and Coal 
Company to Robinson, and that the same is now fully vested in the 
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plaintiff. But the important question is, has the defendant the 
right to build a bay window in front of the building line of his lot? 
Does he possess the ten foot privilege to tHe extent of having the 
right to use il for the purpose of erecting bay windows? 

The question must be determined upon the consideration of the 
whole deed. We are not at liberty to go beyond its language in 
order to ascertain its meaning. Bixt we must consider the whole of 
I he* language used, and all of its terms. We have first the descrip- 
tion of the lot ; then the grant of the privilege of occupying ten feet 
in front on Wyoming avenue for the purpose of piazzas, porches or 
yard, but not for other purposes ; then the description of one of the 
rear lots in the sub-division, w!th which we are not concerned here ; 
then follows a reservation of the coal with certain mining rights; 
and then comes \he sweeping clause already recited, conveying all 
the' appurtenances and all the estate, right, title, interest, property, 
possession, claim and demand whatsover, both in law and equity, to 
the grantor in 'and to the premises, with the appurtenances; and 
then follows the habendum: "To have and to hold the said prem- 
ises with all and singular the appurtenances unto the said party of ■ 
the second part," etc. There is no reservation in terms of any part 
of the ten foot privilege as possessed by Robinson, the grantor, in 
any of the parts of the deed. The full privileges as possessed by 
the grantor was appurtenant to the land. **An appurtenance is a 
thing used with, and related to, or dependent upon another thing 
mere worthy, and agreeing in is nature and quality with the 
thing whereunto it is appendant or appurtenant. The term 'appur- 
tenant' expresses the notion of being annexed to or belonging to 
some more important thing : ' 2 Amer. & Eng. Ency. of Law, 2d 
Ed., 521 et seq. Ordinarily all appurtenances pass without particu- 
lar mention^ in a cpnveyan.ce, and it is hard to conceive of any rea- 
son why the grantor in this deed in question should intentionail}'' 
withhold from the grantee the right to use the ten foot strip for a 
bay window, while granting the right to use it for a piazza or 
porch ; and it is still harder to conceive any reason why the right to 
biiild a vault, which is always under the surface, should be with- 
held while the right to build a porch above the surface was granted. 
It does not seem reasonable that the parties intended to vary the 
terms of the ten foot privilege appurtenant to the lot. If such was 
the intention it could have been clearly expressed, and we would 
not now be required to resort to any discussion to ascertain it, or to 
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invoke, any principle of construction. It is giving too much im- 
portance to the words "but not for other purposes," to hold that 
their use was intended to restrict the ordinary use of the ten foot 
privilege. It seems to us more reasonable to attribute the use of 
the words of the grant to loose conveyancing or the carelessness of 
the scrivener. 

"A construction is to be placed on a document such as will ren- 
der it reasonable rather than unreasgnable, and just to both the 
parties rather than unjust:" 17 Amer. & Eng. Ency. of Law, 2d 
Ed., 18. "It is now generally agreed that courts of law or of equity 
may correct, merely as a matter of construction, obvious mistakes 
of a verbal or clerical character so as' to bring all parts of the in- 
strument into harmony with the manifest intent of the parties as 
.gathered from the instrument itself, since greater regard is to be 
paid to the clear intent of the parties than to any particular words 
which they may have used in the expression of their intent. Ac- 
cordingly, in order to effectuate the intention of the parties, words 
omitted from an instrument may be supplied if the context clearly 
shows Avhat is intended. Likewise words which are repugnant to 
the expressed intent of the parties may be rejected if it is impossi- 
ble to reconcile them with the context." Ibid 19. A further rule 
of construction which is well settled and understood is that the 
words of a deed, in case of doubt, will be construed most strongly 
against the grantor. We are, therefore, of the opinion that the de- 
fendant has the right to use" ten feet in front of the front line of his 
lot for yard, vault, porch, piazza, cellarway or bay window, but for 
no other purpose. 

We have read and considered the evidence in the case bearing 
upon the character of the structure which the defendant is engaged 
in building and have viewed the one which it is intended to dupli- 
cate, and are satisfied that it is within the definition of a bay win- 
dow! While architects may differ in their definitions and opinions 
with reference to this structure, yet there is no great difficulty in 
applying the definition which we find in the authorities to a given 
structure, and determining whether such structure comes within it. 
A good definition of a bay window may be found in the eighteenth 
finding of fact of Archbald, P. J., in Vetter vs. Flaherty, 4 Lacka. 
Leg. News, 180. It i^ as follows : "A bay window in its broadest 
architectural significance 'constitutes a class of window structures 
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of which an oriel window, a jut window, a bow window, and a bay 
window proper are individual examples. It is distinctively and es- 
sentially a window projected outwards beyond the front line or face 
of a building, on $ square, polygonal or circular plan, the eflFect of 
which is to form a bay or recess in the room from which it projects 
or opens. If it is supported or carried on corbels or brackets it is 
called an oriel; if circular' in plan it is a bow window; if it is 
straight-sided and rests upon the ground it is a bay Window proper, 
and if it extends up over more than one story it is called a double or 
triple bay according to the number of stories to which it reaches. 
See Knight's Mechanical Dictionary, Vol. i, p. 252; Encyc. Brit., 
Vol. I, p. 460; Imperial Dictionary, tit. Bay Window; Standard 
Dictionary, ibid; Encyclopaedic Dictionary, ibid; Worcester's Una- 
bridged Dictionary, ibid; Century Dictionary, ibid; see also the 
evidence in the case." The proposed structure does not violate the 
provisions of this definition, but, in oiir judgment, is properly with- 
in them. 

The other complaint of the plaintiff, that the defendant is about 
to encroach upon its property by extending his structure out six 
inches in front of its building, is not tenable. The six inches of 
extension in front of plaintiff's building is within the line of de- 
fendant's lot, and is only an encroachment in the sense that it ex- 
tends six inches in front of the party wall. We cannot see how 
the fact that plaintiff's predecessor in the title treated the party 
wall as if it was entirely upon his own land in finishing his building 
can prejudice the defendant and deprive him of the use of his full 
lot. It might be that plaintiff's building, having stood in its present 
condition for upwards of twenty-one years, the statute of limita- 
tions would prevent interference on the part of the defendant were 
it not for the agreement of the 2d March, 1872, between Joseph A. 
Scranton and Frederick Wagner, found on pages 67 and 68 of the 
testimony. But the status of the parties with reference to the six 
inches in question was fixed by that* agreement and no title by pre- 
scription could be acquired thereto in view of its provisions. The 
agreement recites that the y^fall of the building on lot No 5 pro- 
jected six inches over and upon lot No. 6; it grants to Wagner the 
right to use six inches of the wall for the purposes of his building ; 
and it provides that in case of destruction of the wall the parties 
are both to be as though no agreement with regard to it had ever 
'been made. In view of all of the terms and provisions of this 
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agreement we cannot see that the use of the six inches in question 
was an adverse use such as would give title under the statute. 

There are. other questions in the case which might be dis- 
cussed, but we do not deem it necessary to go farther at this pre- 
liminary stage. The application is for a preliminary injunction 
which should never issue except in a clear case. It may be that 
upon final hearing plaintiff may establish its right to the relief 
prayed for, but as indicated in our views herein expressed we can- 
not see our way clear to grant the preliminary writ. - 

The rule to show cause why a preliminary injunction shall not 
issue. is discharged. 



In the CoUrt of Common Pleas of Lackawanna County, No, 206, 
, September Term, igo2. 

TRESSPASS. 

fames De/evan vs: Charles Champlin. 

Whenever an owner of land sells a part thereof to another, which is wholly sur- 
rounded by land of the vendor, or partly by the land of a stranger, a 
way of necessity arises and the purchaser has the right of way through 
the gantor's land to arrive at his own. And so if the owner grants away 
the exterior land, retaining the interior, he has the right of way over the 
land conveyed. 

The right is by reason of strict necessity only, and never exists when the owner 
of land can go to it over his own property, and cannot be founded upon 
mere convenience. The right of way by necessity is vested upon the 
grant and former unity of possession and Is never irrespective of them. 
It Is. an implication of the law as to the intention of the parties and pre- 
sumption — in the absence of any expression upon the subject — that the 
reaf intent of the parties was that land should not be conveyed or retained 
to which the owner had no access. 

Although it is called a way of necessity, yet in strictness the necessity does not 
create the way, but merely furnished evidence as to the real intention and 
it arises from fair construction of the deed as to the presumed Intent of the 
parties and it effects nobody but the parties to the deed and those claim- 
ing under them. 

A t?onveyed two portions of his farm to his two sons, the front part to one and 
the rear part to the other. 

Held: Under the principles of law abov« cited, a way of necessity arose in favor 
of the grantee of the rear portion. 

A right of way by necessity ceases when the necessity for it ceases. And so 
when the owner of such a way acquires, by purchase of other land or 
otherwise, a way of access from a highway over his own land to which the 
way belonged, the way of necessity Is at an end. 

The use »of a right of way by necessity for any length of time will not give the 
user a 'title by prescription. The principal element necessary to give title 
by. prescription, viz: An adverse user. Is lacking. The use of such a way 
Is not adverse but permissive. The user is not a trespasser but is within his 
rights eVery time he makes ^proper use of It. So long, therefore, as the 
necessity <^xlsts, the use of the way cannot be sald.td-fce In any sense hostile 
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and hostility to the title of the true owner is an indlspensabte ingi^edient of 
adverse possession. 

Hon. J. W. Carpenter for plaintiff. 
Mr. W. W. Baylor for defendant. 
Opinion by Kelly, A. L. J., Aug. lo, 1903. 

After this case had been partially tried before the court and 

jury the parties agreed to withdraw a juror and to submit the case 

to us on the evidence then taken,. and such additional evidence as 

rmight be offered, under the provisions of the act of 226. April, 1874, 

P. L. 109. 

In pursuance of the agreement of the ac,t we find the facts as 
follows: 

I. That in 1844 one Cooper States was the owner of a farm in 
Benton township, Lackawanna county, Pennsylvania, which had a 
frontage on a public road» 

.2. By deed dated March 6, 1844, acknowledged March 11, 
1844, and recorded March^i3, 1844, he conveyed about one-half 
thereof, being the front portion, to his son Jacob States, which por- 
tion by sundry conveyances became vested in James Delevan, t\\K 
plaintiff, and constitutes his farm., 

3. By deed dated March 6, 1844, acknowledged March 11, 
1844, and recorded June 10, 1845, he conveyed the rear half or por- 
tion to another son, George States. George States subsequent!)- 
purchased another piece of land adjoining the portion purchased 
from Cooper States, and Used the two together as one farm, and 
this farm by sundry conveyances became vested in Charles Champ- 
lin, the defendant. 

4. That the rear portion purchased by George States from 
Cooper States was surrounded partly by land of Cooper States, or 
Jacob States, his grantee, and partly by land of strangers, and 
there was no w^y of getting to it except over the front portion 
above mentioned, until the year 1897, when a public road was 
opened through the farm of the defendant, the portion of it which 
was purchased by George States subsequent to his purchase from 
Cooper States in 1844. 

5. Since 1897, when the public rbad was opened through the 
•farm of the defendant, no necessity has existed for any right of way 
over the plaintiff's f arm ; fdr the reason that the defendant could 
get in and out of his farm through the public road then opened, and • 
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could get to and from the part thereof originally purchased from . 
Cooper States without crossing any lands other than his own. 

6. That for upwards of twenty-one years previous to th^ ^ 
bringing ojF this suit the defendant and his predecessors in titk, 
continuously made use of a right of way over the farm of the plain- 
tiff in going to and from the pubjic road in front of plaintiff's farm. 
This use was actual, visible, notorious and exclusive, as welL as 
continuous. 

7. In May, 1902, the plaintiff notified the defendant to cease 
his use of the way in question, but since then the defen4ant has 
continued to use it whenever he deemed it convenient. 

8. That the plaintiff suffered damages by reason of the use on 
the part of the defendant of the way in question since the opening 
of the public road above referred to in 1897, in the sum of one, dol- 
lar. 

CONCLUSIONS OF LAW. 

1. When Cooper States sold the two portions of his farm to 
his two sons^, Jacob and George, the front portion to Jacob and the 
rear portion to George, a way of necessity became attached and 
appurtenant to, and in favor of, the rear portion, over the front por- 
tion. 

2. This right of way by necessity continued until the public 
road, was opened over the defendant's farm in 1897, when the neces- 
sity ceased arid th§ right became lost. 

3. 'Up to the time of the opening of the public road over the 
defendant's farm, the use of the right of way in the plaintiff's farm 
by the'owners of the defendant's farm, was not adverse nor hostile, ^ 
but permissive ; but since then such use was adverse and hostile. 

4. That no right to'the way in question could be acquired- by 
prescription, until the necessity for the use of the way ceased. ' - 

$. That in passing over the way in question the defendant was 
guilty of trespass, and the plaintiff is entitled' to recover nomlhil 
damages, with the costs of suit. 

DISCUSSION. 

Whenever an owner of land sells a part thereof to another, 
which is wholly surrounded by the land of the vendor, or partly by . 
such land and partly by the land of a stranger, a way of necessity 
arises, and the purchaser has the right of way through the grantor's » 
land to arrive at his oWn.. And so if the owner gratjts away the 
exterior land, retaining the interior, he has the right of way over 
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the land conveyed : Ogden vs. Grove, 38 Pa., 487 ; 23 Amer. & Erig. 
Ency. of Law, 2d Ed., 13; 19 ibid, ist Ed., 96. The right is by rea- 
son of strict necessity only, and never exists when the owner of 
land cian get to it over his own property, and cannot be founded 
upon mere convenience. "The right of way by necessity is vested 
upon the grant and former unity of possession, a:nd is never irre- 
spective of them. It is an implication of the law as to the intention 
of the parties, a presumption^— in the absence of any expression 
upon the subject — that the real intent of the parties was that land 
should riot be conveyed or retained to which the owner had no ac- 
cess," said Bell, J., in Prowattain vs. City of Philadelphia, 17 Phila., 
160, citing many authorities. "Although it is called a way of neces- 
sity, yet in strictness the necessity does not create the way, but 
merely furnishes evidence as to the real intention," and "it arises 
from a fair construction of the deed as to the presumed intent of the 
parties, and it affects nobody but the parties to the deed and those 
claiming under them." * * * * "Necessity is only a circum- 
stance resorted to fof the purpose ol showing the intention of the 
parties and raising an implication of a grant, and the deed of the 
grantor as such creates the way of necessity as it does the way by 
grant; the only difference between the two is, that one is granted 
in express words and the other only by. implication:" Ibid. 

When Cooper States conveyed the two portions of his farm to 
his two sons, the front -part to Jacob and tne rear to George, by 
deeds both dated March 6th, and acknowledged March 11, 1844, 
under the principles of law above cited, a way of necessity arose in 
favor of the grantee of the rear portion. Although both deeds were 
apparently made at the same time, and are presumed to have been 
delivered on the same day, yet if the deed to George was actually 
delivered first he would take by the grant a A^ay of necessity over 
the other land, and the grant to Jacob would be of land, subject to 
such right of way. Or if the deed to Jacob was first delivered the 
land retained would, as an appurtenant to it, have a way by necessi- 
ty over the land granted, which would afterwards pass to George 
by the subsequent conveyance to him. It would be competent to 
prove which was delivered first, but we have no such proof in this 
case, and we will therefore assume that both deeds were delivered 
simukaneously, in^ which case we can see no reason why the same 
rule should not apply. The presumption would be that it was the 
intention of the parties that the owner of the land locked piece 
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should have the right of way over the other. The law will not pre- 
sume that it was the intention that one should acquire title to land 
which he could make no use of. The principle laid down in Kieffei 
vs. Imhoff, 26 Pa., 438, would apply, that upon the severance of an 
estate the alienees become entitled to all easements which have been 
used by the owner during the unity of the estate, and which are 
necessary for the enjoyment of the several parts. 

In 1897 a public road was opened through the defendant's 
farm; not through the land to which he derived title from Cooper 
States through George States, it is true, but through lands subse- 
quently purchased by George States, adjoining and used in connec- 
tion with the lands he got from Cooper States, both constituting 
one farm and used as such by the defendant and his predecessors., 
This obviated the necessity of the >yay in question. A right of way 
by necessity ceases when the necessity for, it ceases. "So when the 
owner of such a way acquires, by purchase of other lands or other- 
wise, a way of access from a highway over his own land to the land 
to which the way belonged, the way of necessity is at an end :" 19 
Amer. & Eng. Ency. of Law, ist Ed., 99, citing, many authorities, 
among which is the Pennsylvania case of Wissler vs. Hershey, 23 
Pa., 333, and the cases of Alley vs. Carlington, 29 Tex., 74^ and 
Pierce vs. Selleck, 18 Conn., 322, which are especially in point. See 
also Steve Co. vs. Evans, 9 Pa. Sep. Ct. Rep., 597. Since 1897, 
therefore, the defendant has had no right of way over the plaintiff's 
farm, and his use of the way in question has been a trespass upon 
the plaintiff's rights. 

The use of a right of way by necessity for any length of time 
will not give the user a title by prescription. The principal ele-r 
ment necessary to give title by presscription, viz : an adverse user, 
is lacking. The use of such a* way is not adverse but .permissive. 
The user is not a trespasser but is within bis rights every time he 
makes proper use of it. The law presumes that when the^ right 
was first acquired it was by the agreement of the parties in interest, 
that so long, and no longer, as the necessity existed, the right of 
way should exist. So long, therefore, as the necessity does exist 
the use of the way cannot be said to be in any sense hostile, and 
hostility to the title of the true owner is also an indispensible in- 
gredient of adverse possession: 6 Amer. & Eng. Ency. of Law, 
i«t Ed., 145; Thomas vs. England, 71 Cal., 456; 19 Amer. & Eng, 
Ency. of Law, ist Ed.,. 12. 
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And now, August lo, 1903^ it is ordered and directed that this 
decision be filed in the prothdnotary's office, and that notice of such 
. filing by him be forthwith given the parties or their attorneys, and 
that if no exceptions thereto are filed within thirty days after such 
notice shall have been served, that judgment be entered in favor 
of the plaintiff and against the defendant in the sum of one dollar 
and costs. 



In the Court of Common Pleas of Lackawanna County, No. 126 
May Term, ipo^. 

RULE FOR A NEW TRIA L, 

S. Barnett & Son vs. Becker Brothers. 

Plaintiff sold defendant, by a sample, eight cases of tobacco. The price was 

fixed on a basis of a sale of the entire lot of eight cases. 
When the tobacco was delivered the defendant claimed that four cases did not 

come up to the sample and reshipped them to plaintiff, retaining the other 

four. 
Held: That the sale was entire and notseverable, and, therefore, th^ defendant 

could not rescind as to any portion of the goods. 

Messrs. Tiiylor & Lewis for plaintiffs. 
Mr. Charles L. Hawley for defendants. 
Opinion by Newcomb, A. L. J., Aug. 10, 1903. 

This was an action to recover four hundred and eighty dollars 
for eight cases of tobacco leaf, aggregating 2,400 pounds, at twenty 
cents free on board cars in Wisconsin, where it was grown afid 
packed. The sale was made at the plaintiffs' office in New York, 
>yhere samples were shown to John J. Becker, a member of the de- 
fendant firm, from which, after some negotiation, he selected eight, 
the sample heads being marked to correspond with the markings 
on the reispective cases which they represented. 

According to the plaintiffs' testimony the defendant examined 
the samples, selected four asked the price, whereupon the plaintiff 
named 22 cents. Objection being made to that figure he told the 
defendant that if he would select four more he would try to do a 
little better. Four other samples of little lower grade were then 
picked out by t\it defendant, the plaintiff named 20 cents for the 
ei^ht cases/ and they were accepted. 

If this were uncontradicted it would undoubtedly form a sale 
by sample and an entire contract for the lot We held as a matter 
of law" that under the testimony. of both parties tha contract was 
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erftire. The samples were sent forward to the defendant from New 
York and the cases were duly shipped from Wisconsin, being de- 
livered to him on the 14th of April, 1900. He examined them, and, 
claiming that four cases didn't come up to the sample, reshipped 
them to New York consigned to the plaintiff. . The other four he 
retained. 

While there was some testimony by Mr. Becker that he was 
assured in connection with the examination of the samples that the 
tobacco was. equal in quality to a former shipment, and it proved 
to be inferior to that, yet the evidence in that particular was too 
general to be of any practical value, and, indeed, it was cqnceded 
both at the trial and at the argument of this rule that the sale was 
by sample, but the controversy was upon the question whether the 
contract was entire or severable, the defendants' contention being 
that the transaction amounted to eight distinct sales ; that each case 
of tobacco was the subject of its own sale, and, therefore, if either 
package failed to come up to the quality of its particular sample^ it 
constituted a breach of warranty a^ to that package, and the de-. 
fendant had the right to rescind as to such package or packages. 
He resisted the recovery', therefore, of anything beyond the amount 
of the cases retained. 

As tp the entirety of the contract we held there was no essen- 
tial difference between the parties, and therefore no disputed ques- 
tion of fact to go to the jury on that branch of the case. As gath- 
ered from his direct and cross examination the defendant's version 
of the sale was this: He examined t"he largest samples, selected 
Jour that he considered the best, and asked for a price ; the plaintiff 
asked him if he couldn't use the other four ; he didn't like the ap- 
pearance of the others as well as those already selected, but, being 
assured that they were just as good, he looked them over again 
and selected four more, and again asked the* price, when the plain- 
tiff told him he would make it twenty tents, and the eight cases 
were accepted. In cross examination he identified the sa,mples 
which he -produced in court as those which he selected, and says 
that he retained them for his own benefit when he found there was 
going to be trouble about the account — when his right to reject 
part of the goods was disputed. He denies that the plaintiff put a 
price of 22 cents on the four cases first selected, but says,. in sub- 
stance, that he declined to give him a price on them, requesting him 
to select four others/ saying, "I will make you a price then." It 
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seems clear that whichever version of the matter be adopted the 
price was fixed on the basis of a sale of the entire lot of eight cases. 
The offer was, "If you will select eight cases I will name a price ;" 
tliat quantity being selected a price was named, »nd the lot accepted 
at the offer. Therefore, holding that tl;ie defendant could not re-, 
scind in any event as to a portion of the goods, we instructed the 
jury that the case would have to be treated as though the entire lot 
had been accepted and retained; and that the only defense that 
could be interposed would be a claim for damages for breach of 
warranty as to the quality of the goods arising from the sale by 
sample — it being conceded that the contract might be construed 
according to the law of this state — ; consequently we directed a 
verdict for the full amount of the plaintiffs' claim, as there was ho 
evidence from which such damages could be calculated, provided a 
breach of warranty had been made out. As to the absence of such 
evidence the learned counsel for the defendant agreed with us at 
that time, having tried his case upon the theory that his client had 
the right to rescind the sale as to the packages which he had re- 
jected. 

In support of his motion for a new trial he has shifted his 
ground somewhat and now contends that there was evidence from 
which the jury could have found that the four cases retained were 
inferior to the samples and worth from two to three cents less than 
the agreed price. Without stopping to discuss the legal incongrui- 
ty of rejecting part of the bulk in the exercise of the right to resciad 
and retaining the balance subject to" a claim for damages for ?/ 
breach of warranty x>f quality, it is enough to point out the fact that 
this feature of counsel's brief has reference to the testimony of Mr. 
Becker that the goods retained were worth two to three cents per 
pound less than a former shipment. This, too, in the teeth of the 
fact that as to one of the cases, at least, he had already testified 

-that it was all right and he had no criticism to make upon it. The 
difference in value for which he could have defended pro tanto was 
the difference between the market value of the goods contracted 

. for and of the goods delivered. 

Ogden vs. Beatty, 137 Pa., 197. 

There was nothing before the court to show either value — nor 
even the value or price of the former shipment. Moreover the de- 
fendants had made no claim for allowance on the goods retained as 
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required to do by the terms of the invoice which they put in evi- 
dence. 

It is unfortunate that they misconceived their rights undtr the 
contract, if there was a substantial defect in the quality of the to- 
bacco. But we. cannot cure that mistlike, and, failing to discover 
any error in the trial of which the defendants can complain, the rule 
. for new trial is discharged. 



/// t/if Court of Common Pleas of Luzerne County. 

CASE STATED. 

Stufdevant & Co. vs. County of Luzerne. 

The general, principle is that under certain conditions the courts, dr the Judges 
thereof, have the inherent power, independent of. statutory authority, to 
exercise control over the court rooms, Judges' rooms, Jury rooms, the cor* 
ridors of the court house and the approaches thereto, and to provide* such 
arrangements as to lighting, heating, and such changes and iniprovements 
in sanitary conditions as are absolutely necessary to secure a safe, healthy, 
convenient and comfortable place for the transaction of business in con- 
nection with the public administration of Justice. 

When a deficiency of public accommodation induces an expenditure, it must be 
at the public charge, for it is as much a part of the contingent expensed 
of tlie court as is the price of the fire-wood and candles consumed In the 
court room. 

The power to repair a court room is akin to the power to punish . for contempt. 
Like the power to punish for' contempt, it springs out of absolute necessity, 
out of that highest law of nature, self-preservation, and does not belong to 
Ihe general Jurisdiction, but is Incidental to such Jurisdiction, and is Inher- 
ent in the court. 

Mr. S. J. Straus for plaintiffs. 

Mr. W. S. McClean for defendant. 

Opinion by Edwards, P. J., Forty-fifth Judicial District, spe- 
cially presiding, March 27, 1903. 

All the facts necessary for the determination of this case are 
clearly set forth in the case stated. We shall briefly refer to some 
of them. 

On or before December i, 1902, the court house in Wilkes- 
Barre had fallen into a state of disrepair and had become so un- 
sanitary that it had been condemned by several grand juries of the 
county. In January, 1900; June, 1900; April, 1901 ; June, 1901 ; No- 
vember, 1901 ; April, 1902, and in November, 1902, the various 
grand juries made their returns, condemning the court house build- 
ing as unsanitary, unhealthy and dangerous, and recommending 
certain changes, alterations and improvements. The grand' jury 
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which met in April, 1902, went so far in their return as to direct the 
county commissioners to abate the unisance, and recommended that 
the commissioners be indicted at the next sessions. Notwithstand- 
ing the many recommendations of the grand juries, the county 
commissioners failed to take, any action upon any of them, and left 
the building in the condition described in the case stated. 

Thereupon the judges of the court took the matter into their 
own hands. Finding it necessary to have certain work done and 
alterations made, in order that the courts might be held, and claim- 
ing that the power was vested in them to see that the court house 
was properly cleaned, heated, lighted and kept in condition for the 
convenience and dispatch of the public business, the judges, on De- 
cember 16, 1902, made an order directing that the necessary changes 
and alterations be made. The plaintiffs in this case furnished the 
heating and ventilating apparatus in accordance with their bid. 
Upon the approval of the work by the judges they directed the 
county commissioners to issue an order for the payment, of the 
plaintiffs' bill. The commissioners have refused to issue the order, 
and the county controller has indicated his intention to refuse to 
countersign the order if issued. The amount claimed by plaintiffs 
is fifteen hundred and eighty dollars. 

Under this state of facts, is the county of Luzerne liable to the 
plaintiffs for the amount of their claim? 

We are somewhat surprised that the liability of the county 
shotfld be questioned under the circumstances. One's first im- 
pression, either as judge, lawyer or layman, would be that there 
are no two sides to, the proposition. Nevertheless, there are some 
propositions so clear and so axiomatic in their character, that it ie 
difficult to point to explicit proof or authority in support of them. 
We have examined many acts of assembly relating to the powers 
and duties of county commissioners in connection with court house 
buildings and court rooms, as well as to the powers of the judges 
oyer such matters. We have also examined several adjudicated 
cases .where questions of a kindred character, in one phase br an- 
other, have been discussed. The result of our investigation is the 
fbrmulation of the general principle that under certain conditions 
the courts, or the judges thereof, have the inherent power, inde- 
pendent of statutory authority, to exercise control over the court 
rooms, judges' rooms, jury rooms, the Corridors of the court house 
and the approaches thereto, and to provide such arrangements as to. 
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lighting, heating, and such, changes and improvemenis in sanitary 
conditions ?is are absolutely necessary to secure a safe, healthy, con- 
venient and comfortable place for the transaction of business in con- 
nection with the public administraiion of justice. In stating thid 
general principle we have not overlooked the limitations created 
by various acts of assembly as to the powers and duties of county 
commissioners and judges in relation to court house buildings. 
The erection of a new court house must be recommended by two 
grand juries and approved by the court. The erection of an addi- 
tion to a court house already built must be recommended by one 
grand jufyand approved by the court. County commissioners are 
also directed to ma'ntain the county buildings "in suitable and con- 
venient-order and repair." In the case at bar we are not concerned 
with the erection of a new court house or of an 'addition. It may be 
that the work done by the plaintiffs would come under the head of 
repairs, and it was the bounden duty of the county commissioners 
to have the work done promptly. But, if they failed in their duty, 
the powfer sljll remained with the judges to order the work done', 
and the liability of the county to pay for the work is fixed by the 
order of the coun. Let us suppose, for instance, that the roof of 
the court house was leaking to such an extent as to make it impos- 
sible to hold any of the courts, and that the county commissioners 
refused 10 move in the matter. Could not the judges make an order 
directing .the' roof to be repaired at once? And .would not the 
county be liable in such a case? To indicf the coijimissionefs for 
failtfre to perform their duty would not relieve the situation. Sev- 
eral months would elapse before the case would be decided. The 
same delay would ensue in mandamus proceedings. In the mean- 
time the sessions of the courts would be suspended and the very 
proceedings brought against the commissioners themselves could 
not be heard. It is true that the instance here given is an extreme 
on,e, hut extreme illustrations are often useful to prove the correct- 
ness of a given proposition, and sometimes this is the only way b\ 
which a sceptical person can be convinced. However, in our view, 
the illustration of the leaking roof is hot much" more extreme than, 
that furnished by the facts of the case stated.. The necessity for the 
work was imperative. The health of judges, jurors, parties and 
witnesses was involved. Many grand juries had urged that the 
work be done and that the nuisance.be abated, and advised an in- 
dictment against the conmiissidners. ' In. this condition of things, 
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the judges/ after long waiting, took the matter into their own hands, 
and mad? the order which ihey had the undoubted power to make. 

An examination of some of the cases found in the books con- 
firms us. in the positi9n we have taken. In die case of Commis- 
sioners vs. Hall, 7 Watts 290, the question was as to the liability of 
the comity to pay the expense of boarding a jury in a homicide case, 
the jury having been kept together by order of court. We make 
the following quotation from Chief Justice Gibson's opinion : 

"When a deficiency of /public accommodation' induces an ex- 
penditure, it must be at the public charge, for u is as much a part 
of the Contingent expenses of the court as is the price of the fir:: 
wood and candles consumed in the court room. A physician would 
scarce b6 though; to render, on the credit of the patient, profes- 
sional. services ordered by^the court for a juror suddenly ill, when 
.the object is not his private benefit, but to serve tl^ ends of public 
justice by repairing a disordered part of the judicial machinery. 
\yas not ihe accommodation furnished by th.e plaintiflF equally to 
serve the ends of public justice? It is undoubtedly true- that th.: 
court has not power to contract for the commissioners; nc»r is that 
pretended; the law which gives the power to order, implies the 
promise to pay, and it Will certainly not be asserted \ hat -county 
commissioners are bound by nothing less than an express contract. 
Though not the power to direct, it is §aid they ought to be con- 
sulted. But what, if being consulted, they disapprove? It must 
be presumed, it is said, that ihey will do their duty; and if they do 
not, indict them. Indict themi and what ig to become of the j»^ry 
in the fiieantime? .In every aspect, we perceive em^rsfencies which 
require the prompt and efficient action of the couft, the safeguard of 
the public purse being found in the respons'bility of the judj^es for 
its propriety in the particular instance, and. tht control pf a jury 
over the price. If the court may act •at discretion despite the com- 
missioners' actual dissent, it follows that to consult tl em is hut an 
act of cpurtesy which may be dispensed \vith without impairnig the 
right founded on a judicial order." 

^ The same principle is recognized in Richardson vs Clarion Co., 
14 Pa-. 198. It was there decided that the resp'^.itive counties are 
bound to furnish fuel to kejep prisoners comfortaol? in jail ; and, if 
th^y do not do so, and the sheriflF furnishes it, the. c jiitity commis- 
sioners are bound to reimbur'^e him. It seems ridiculous to us now 
that it ever was deemed necessary *for the supreme cotnt to pass 
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Upon such a question as this : but the principle contended for by the' 
couh'iy of Clarion was that in the absence of statutory authority the 
sheriff could not recover the moneys by him expended in the neces- 
sary and humane act of keeping the jail heated. 

In McCalmbnt vs. The County of Allegheny, 29 Pa. 41-3, the 
court bases its decision on "reason, usage and authority." Alle- 
gheny county objected 10 pay the expense of a room or apartment 
in which the records of the supreme court were kept for the West- 
ern district, because the district contained other counties and there 
was no statutory authority imposing the liability on Allegheny 
county. The supreme court decided. against the county. 

In Union Township vs. Gibboney, 94 Pa.. 534, Justice Trunkey 
says: "Undoubtedly a county or township may be legally liable 
for a debt, without the active agency of the comniissioners or su- 
pervisors." A discussion somewhat pertinent to the matter before 
lis may be found in the Opinion of Judge Yerkes in the case, "In re 
Court Officers," 3 D. R. 196. The question involved was the power 
of the court to appoint certain court officers. 

Ouiside of our own state we refer fo an Indiana case, Commis- 
sioners of White County vs. Gwin et al., 136 Ind. 562, in which the 
power of the court to order necessary repairs is discussed." ' This 
case is an illustration showing how the power and discretion of the 
court may be abused. Under the guise of repairs there was built 
practically a new court house. The supreme court of Indiana de- 
cided properly that this could not be done, and that the. circuit court 
had exceeded i-s power. But the appellate court is clear in its 
views as to the extent of the power of the judges in the matter of 
necessary, repairs, as the following extracts from its opinion show: 

"The power to repair the court room of the circuit court is akin 
to the power to punish for coritempt. Like the power to punish for 
contempt, it springs out of absolute necessity, out of that highest 
law of nature, self-preservation, aiid doeis not belong to the general 
jurisdiction, but is incidental to such jurisdiction, and is inherent in 
the court, and was so when the circuit courts were first called into 
e^tistence by the legislature. 

"Whether this inherent power to repair the court room was 
conferred by the legislature or the constitutron is unimportant to 
inquire, as in either case the legislature has the authority to regu- 
late the exercise of that power so long as the act of regulation does 
not deprive the coitrt of the power. The section of the statute 
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already quoted regiuates the exercise of that power without im- 
pairing it. It is, however, to be observed that as circuit courts were 
in existence in the state as courts of general jurisdiction invested 
with these inherent powers when the constitution was adopted, the 
presumption arises that it was the iniention of the framers of that 
instrument thai such courts should continue to be clothed with such 
inherent and incidental powers. 

**If there were any doubts as to the correctness of this con- 
struction, the great leng.h of time it has been received and acted 
on, according to the principles already laid down, gives to it the 
force of positive law. There is no necessity for the exercise of any 
power beyond repairs by the circuit courts. Both the power to 
repair and to build court houses has been wisely conferred upon the 
board of commissioners in the exercise of the large administrative 
ancj ministerial powers constitutionally vested in that body by' the 
legislature. And the exclusive power tp build court houses, and 
other county buildings, has been vested by the legislature in such 
county boards. But a door may be broken down, by casualty or 
otherwise, leading to and from the court room, so as to interfere 
with the due administration of justice therein, or a window broken 
out with like effect, or furniture destroyed, or any other circum- 
stance that transpires, by which the court room is so irnpaired in its 
usefulness as to materially interfere with the due administration of 
justice therein, the inherent power of the court ought to, and does, 
exist to afford temporary relief for the time being to order and pay 
for such re^pairs as will enable the court to continue the due admin- 
istration of justice therein. FUit it is contended that, even if this 
inherent power does exist, it is not an unlimited power, and must 
be confined to repairs in the sense of that necessity, out of which the 
power springs, and that it does not exist to the extent of practically 
rebuilding or reconstructing the court house, or to the construction 
of lasting and permanent improvements, such as extensions, addi- 
tions and enlargements to the court house." 

We do not consider it necessary to extend the discussion 'of 
this case any further. It appears clear to us: . 

I. That the county is liable for the amount of plaintiffs* claim, 
and that this liability is based upon the order of the court December 
i6, 1902. , 

. 2. That the j^aid order of court yvas justified by the existing 
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conditions. The necessity for the repairs and changes and work 
ordered to be done was imperative. 

3. The said order of the court was not only an exercise of a 
wise and reasonable judicial discretion, but was within the power, 
inherent in the court, and was not in contravention of any legisla- 
tive enactment. 

On the case stated, in accordance with the foregoing opinion, 
we direct judgment to be entered in favor of the plaintiffs and 
against the defendant in the sum of fifteen hundred and eighty dol- 
lars, with interest from March 14, 1903. 



In the Court of Common Pleas, of Lackawanna County, No, 688, 
September Term igor. 

RULE FOR NEW TRIAL, 

Patrick Lavelle vs. Rev. E. J. Melley, 

The law is clear that in order to recover In an action agrainst two or more defend- 
ants a Joint liability must be established. 

The result of a suit against the executor, personally, is precisely the same, as far 
as the decedent's estate is concerned, as of one agrainst the executor in )\is 
representative capacity. 

There is. therefore, no sense in declaring the plaintiff a. competent witness in one 
case, while he is clearly incompetent in the other. 

While no particular form of words are necessary to establish a gift, yet; the 
langruage used must be such as will, fairly, support the inference that a gift 
was intended. 

The words, "take this, take the keys, and take the money in the trunk." are 
insufficient to show the intention of making a gift. 

Messrs. M. J. and T. A. Donohoe and Hon. A. A. Vosburg for 
plaintiff. 

Messrs. Hoban and McGihly for defendant. 

Opinion by Kelly, A. L. J., October 12, 1903. 

This action was originally brought against E. J. Melley, ex- 
ecutor of the last will and testament of Rev. John Loughran, de- 
ceased, to recover the sum of $1,100.00, and the value of a certain 
watch and chain, upon the claim that the decedent, during his last 
sickness, made a gift; of the money and the watch and chain to the 
plaintiff. It was alleged in the declaratiion that the decedent, 
shortly before his deaths handed to the plaintiff a vest in which 
was the watch and chain in question, with accompanying words 
which would establish a gift causa mortis; and that the decedent 
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shortly afterwards, and within an hour or two before his death, 
also handed to the plaintiff a key to a trunk in a closet adjoining 
. the bed room in which he was at the time, and opening off of it, 
which contained upwards of eleven hundred dollars in money, with 
accompanying words which showed the intention of the decedent 
to make a gift of the mon^y also to the plaintiff. 

The plaintiff*s allegation was thiat the defendant, as executor, 
took possession of the property afteri the decedent's death, and re- 
fused to turn it over to him. Some time after the suit was brought 
by leave of court he amended the record by adding E. J. Melley 
individually as a defendant, and the issue at the trial was between 
the plaintiff and "Rev. E. J. Melley, executor of the estate of Rev. 
John Loughran, and Rev. E. J. Melley.'* In the course of the trial 
after the rejection of certain offers of evidence another amendment 
was allowed striking out the estate of Rev. John Loughran as a 
defendant, so that the trial proceeded against the defendant as an 
individual only. 

The suit was brought in assumpsit, and of course no recovery 
could be had in any event for the value oi the watch and chain, 
there being no evidence that they had ever been converted into 
money, although that question did not arise in the trial and need 
not now be considered. 

We do not think the first reason for a new trial has any merit 
or requires, any discussion. At the time the rejected affer was 
made the case was against the estate of Rev. John Loughran, de- 
ceased, and E. J. Melley, two defendants, and the offer did not dis- 
close any joint liability. The law is clear that in order to recover 
in an action against two or more defendants a joint liability must 
be established. 

The second ground of complaint is the rejection of the testi- 
mony of the plaintiff on the ground that he was incompetent. 
When the ruling was made the suit stood between him and E. J. 
Melley as an individual, and it was urged that he was not to be ex- 
cluded on the ground of interest, the suit being between two living 
persons. This proposition at first sight commands some respect, 
but as we get below the surface we soon discover the unsoundness 
of it. It is provided in section 5, clause (e) of the act of May 23rd, 
1897, P. L. 158, as follows: "Nor, where' any party to a thing or 
contract in action is dead, * * * . and his right thereto or there- 
in has passed, either by his own act or by the act of the law,, to a 
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party on the record, who represents his interest in the subject in 
controversy,' shall any surviving or remaining party to such thing 
or contrac". , or any other person whose interest shall be adverse to 
the said right of such deceased * * * party, be a competent 
witness to any niatter occurring before the death of said party 
* * *." The thing or contract in action here is the alleged gift 
from Father Loughran to Patrick Lavelle ; tHeir . acts and words 
which it is now alleged constitute a gift of the property in ques- 
tion, by Favher Loughran to Patrick Lavelle. The parties to the 
thing or contract were the plaintiff and Father Loughran, who is 
now dead, and his right thereto has certainly passed to Father 
Melley, his executor, the defendant in this case. The property in 
question was foUnd in the possession of the decedent and was prop- 
erly taken possession of by the defendant as executor. The evi- 
dence showed this, and the plaintiff's statement so alleges. It caji 
make no difference to him personally whether the plaintiff recover 
in this action or not, even though he is not sued in his representa- 
tive capacity, because he would have the right to credit in |iis ac- 
count as ptecutor the amount recovered against him. Even 
though sued individually he is not individually interested. He is 
a. party to the record and he^represents the interest of the deceased 
party in the subject in controversy, having no interest of . his own. 
If the plaintiff is successfulthe property in question is taken out 
of the decedent's estate ; while if he fails it stays in. It is there- 
fore clear t*hat the plaintiff is rendered incompetent by the very 
letter of the statute. 

It is Very certain it would pffeftd the spirit of the law to allow 
the plaintiff to testify in his own behalf. The object of the various 
statutes was to produce equality: Van" Horn vs. Clark, 126 Pa., 
411 ; to prevent one party to a transaction from taking advantage 
of the other whose* lips are sealed by death. This object would 
certainly be defeated if the plaintiff was allowed to testify. By his 
own testimony he might recover a verdict which would take from" 
the estate of the decedent a large su*n of money, notwithstanding 
the fact that he sued the executor personally. The result of a ^ui.t. 
against the executor personally is precisely the same, as far as the 
decedent's estate is concerned, as of one against the executor in 
his representative capacity. There is therefore no sense in de- 
claring the plaintiff competent in the one case while he is clearly 
incompetent in the other. In Patterson vs. Dushan^, 115 Pa., 334, 
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it was held that under, the act of 1869 an executor, against whom 
personally an action of trover had been brought to recover the 
value of certain bonds, alleged to belong to the plaintiff by virtue 
of a gift from the decedent, could raise any question by way of 
defense that could have been raised for the estate had he been 
sued as executor. We can see no reason why the same reasoning 
will not apply to the act of 1887. So also: Laycock vs. Com., 99 
Pa., 207; Hunt's Appeal, lOO Pa., 590. 

The plaintiff's testimony having been rejected the only evi- 
dence produced to establish the gift was the testimony of Catherine 
Dolan, the housekeeper of the decedent. She testified that she was 
in the room where Father Loughran diedva few minutes before 
his death, and that Patrick Lavelle, the plaintiff, was there. Being 
asked to state what* took place there between Father Loughran, 
Patrick Lavelle and herself, she answered : 'I remember seeing 
him hand Pat Lavelle the vest, I remember on Sunday morning of 
him handling Patrick Lavelle the vest at the same time I was going 
around the room ; what passed between Pat and him I wasn't 
minding Father John or Pat LaVelle at the time, but I seen him 
handing him the vest — ^he handed him the vest with that hand (in- 
dicating), and he says, 'Here, Pat, take this, and take the keys, 
and take the money in the trunk, and Pat says, 'I haven't got them. 
Father John,' and Father John turned to me and says, 'Catherine, 
have you got the keys,' and I says, 'Yes, sif;' and they were in a 
little bureau drawer and I handed them to Father John, and Father 
John handed them to Pat Lavelle, and he says, 'Here, Pat, take 
the keys and take the money in the trunk.' '' The keys referred 
to were a bitnch among which was the key to the trunk referred 
to. She was examined at length both on direct and cross-exam- 
nation, but added nothing to her answer above quoted. She did 
not pretend to hear all that took place between ihe plaintiff and 
Father Loughran, and only repeated what she overheard. • On 
cross-examination she was asked if she had an opportunity of hear- 
ing all thai was said there at the time, and she answered: "Well, 
I wasn't mind'ng everything that was said. 1 heard about the 
keys all right, but there was lots more [ did not. 1 wasn't taking' 
no. ice of what was passing." 

We are still of the opinion that there was not sufficient in Mrs. 
Dolan's testimony to carry the case to the jury. To allow the jury 
1 pass upon it would be to allow them to guess that a gift was in- 
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tended. While no particular form of words are q^ecessafy to es- 
tablish, a gift, yet the language used must be such as will fairly 
support the inference that a gift was intended.' It is evident that 
the witness only heard a paft of the conversation with reference to 
the money in the trunk and the keys, and the part shq heard docs 
not in itself indicate an intention on the paft of Father Loughran 
to donate the money to the plainuff ; it does not disclose what the 
intention of the sick man was. While it is true that the meaning 
of the words used is ordinarily to be determined by the jury and 
not by the court, yet the court has the same function to perform in 
a case of this kind as in every other; to decide whrether the plaintiff 
-has made out a prima facie case or not, and if not to refuse to sub- 
mit it to a jury. As was said by Mr. Justice Brown in a recent 
opinion, "a jury, * * * in no case or controversy, are to be 
guessers, but indeed, sworn triers of fact, upon evidence submitted 
to them." "Too much care cannot be taken, in insisting on the 
most convincing evidence incases of this kind; for these donations 
do in effect amoimt to a rcyt)cation pro tanto, of unwritten wills; 
^and not being subject to the forms prescribed for nuncupative 
wills, they are certainly of a dangerous nature:" Tilghman, C. J., 
in Wells vs. Tucker, 3 Pa., 370. 

"A gift is a contract executed and must be accompanied with 
such a delivery of possession as makes the dsposal irrevocable; 
the delivery must be according to the nature of the subject, and the 
donor must, in some form, relinquish not only the possession but 
all dominion over it. Where* these essential requisites are. cprri- 
plied with, the gift is perfect, and irrevocable. After the decease 
of the alleged donor the transaction should be established by clear 
and satisfactory evidence:" Clark, J., in Appeals of Fross and 
Loorais, 105 Pa., 267. A finding for the plaintiff in this case upon 
the evidence submitted would be mere conjecture and could not be 
allowed to stand. 

Haan vs. Stoler,. 22 Pa. Sup. Ct. R., 307, is not in conflict with 
these views. What was decided in that case was that the language 
iised by the donor was of such a character as to support a finding 
by the jury that a gift was intended ; that in view of the language 
used it was for the jury to say whether the gift was intended or 
not. W^hat we hold here is that thne language of the alleged donor 
was not such as to'support the inference that the intention of the 
decedent was to donate the money in the trunk to the plaintiff. 
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Being satisfied of the insufficiency of the evidence to show the 
intention of making^ a gift, we do not consider it necessary, to dis- 
cuss the question of delivery. 

The rule for a new trial is discharged. 



In the Court of Comn^i Pleas of Lackawanna County, iVo. 7 March 
Term, 190^. 

SITTING IN EQUITY. 

DEMURRER TO PLAINTIFF'S BILL. 

State Capitol Savings & Loan Association of Harrisburi^ 2:s. Michael 
Roche. 

It is a familiar rule that after the title has been completely transferred to and 
vested in the purchaser, by the payment of the pui;chase money and delivery 
of the deed, an applica^tion to set a sale aside shoU not be entertained. 

If, however, such an appli6ation could be heard, under any circumstances, where 
the purchaser voluntarily comes in and for sufficient reason surrenders his 
deed into the possession of the court for cancellation, it must be by the court 
issuing the writ and to which the return of sale was made. 

It Is the exclusive prlvileare of every court to have control of its own proceedings 
and supervise Its own records, subject oply to review by a court of appellate 
jurisdiction. 

Chancery hss no power or Jurisdiction to l*»y Its h»nda on the records ^* the Co-^- 
mon Pleas, or to interfere with its prooeedlngs. 

Mr. C. B. Gardner, for pfaintiff. 
■Mr. D. J. Reedy, for Defendant. 
Opinion by Newcomb, A. L. J.. Arg:. 10. iro'?. 

The prayer of the bill in this case is, first, to have a slieriflF's sale 
of real estate set aside at the instance of the purchaser who is the plain- 
tiff, and, second, to have the plaintiff's receipt to the sheriff applying 
the purchase money to the satisfaction of the judgment stricken from 
the record. It appears by the bill that the sale was made in due form 
on the 1 2th day of September, 1902. The deed was duly acknowl- 
edged on the 1 8th of the same month, at which time it was delivered to 
the plaintiff, who, in addition to the record made in the office of the 
prothonotary, caused it to be recorded in the office for recording deeds, 
December 5. ic;o2, in deed book No. ic>8, at page 364. The bill was 
filed March 7th, this year. 

The sale was a proceeding to foreclose a mortgage given by de- 
fendant to seer re a loan of $i,(XK). The mortgage was collateral to 
two bonds containing confession of judgment. Upon 'lefault of payr 
ment judgment was entered on the bonds in the Common pleas of this 
coimty, and the foreclosi fe was effected by virtue of execution on 
these jrdgrnent?. The validity of the sale is attacked and relief from 
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tic effect rf tic receipt asked fcr on the ground that deception was 
frardulently practiced by the defendant in procuring the loan, in this, 
that he stipi^lated with the plaintiff that the proceeds of the loan was to 
be rsed to improve the mortgaged premises with a dwelling house of 
certain description, reciting in the mortgage that at that date such 
house was in process of erection,, whereas in fact the house was built 
on aYiother and distinct lot; without the improvement the property v/as 
rf little valre and the loan would not have been made except upon the 
faith of that n\\n lation. The property was bid off at a figure which 
practically wiped out the judgments, though its value doesn't exceed 
$300. The deception was not discovered until after the deed was ac- 
knowledged and delivered.. Thus the plaintiff alleges that it will be 
defrarded out of the sum of about $800 or $900, unless it can be re- 
lieved from the effect of the sale and its receipt of satisfaction upon 
the writs. 

It was objected at the argument, first, that there was no averment 
of fraud connected with the sale, but the fraud alleged .had to do only 
\vith the msking of the loan, and therefpre the bill is without merit. 
Second, that after the expiration of the term, to which the sale was re- 
turned, the acknowledgment and delivery of the deed, it is too late 
to. move to set the sale aside. It is a familiar rule that after the title 
has been completely transferred to and vested in 'the purchaser by the 
payment of the purchasie money and delivery of the deed, an applica- 
tion to set the sale, aside will not be entertained. 

We are not prepared to say, hovyiever, that such application could 
not, under any circumstances, be heard where the purchaser vohmtarily 
comes in and for sufficient reason surrenders his deed into the posses- 
sion of the court for cancellation ; but if so it must be the Court issuing 
the writ and to which the return of sale was made. This suggests the 
initial difficulty in this case. The point was not adverted to at the ar- 
gument, nor do we find any reference to it in the briefs of counsel ; but 
we cannot disregard it. 

We are asked to exercise supervision over the proceedings and 
records of another court. It needs no argimient to show that chan- 
cery has no power or jurisdiction to lay its hands on the records of the 
Common Pleas, or to interfere with its proceedings. It is the exclu- 
sive privilege of every court to have control of its own proceedings and 
supervise its own records subject only to review by a court of a])pellatc 
jurisdiction. 
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As this is decisive against the bill further discussion is unnecessary. 
The demurrer is sustained and the bill dismissed. 



//f the Court of Common Pleas of Luzeine County. 

DEMURRER TO PLAINTIFFS BILL. 
/ 

Goff vs. Campbell, et al. 

The doctrine of contribution, as a method of equitable relief and a branch of equit- 
able jurisprudence, is applied to cases where several persons are under a 
common' liability to one. when equity will distribute the burden among: the 
obligators in proportion to their respective shares: or when one has already 
paid the whole, the rest will be forced to contribute ratably to reimburse him 
to. the extent to which he has discharged the obligation in excess of what 
could Justly be claimed for him. 

Contribution is not founded upon, although it may be modified by. contract. The 
rieht' to It is as complete in the c<»se where the sureties are unknown to each 
• otlier as in any other. The law following equity will imply » nromipe to con- 
tribute in order to pfTorcl a rt^m^dy. P'^t ps this Is In rn'^«t inetoTio**** p «*». 
tlon. in aid of an equitable right, it will never be tolerated Where the rela- 
tion UDon which the enuity is founded is wanting. 

Equity h-^a 1urlFdlr>tJon to enforce contribution notwithstanding the existence of a 
remedy at law. 

Mr. W. S. McClean. Mr, W. S. McCIean, Jr., for Plaintiff. 

Mr. T. L. Lenahan, Mr. B. W. Divia. IVTr. J, C. Murray, Hon. J. T. 
J.enahan, for Defendants. 

Opinion by Newcomb, A. L. J., 45th Jndicial District; specially 
presiding^, January 31, 1902. 

The substantial question raised by the demt^rrer in this case is 
whether one of several endorsers of a negotiable note, whb pays it af- 
ter it goes to protest, may resort to a court of equity to enforce cofi- 
tribution from his co-endorsers, or such of them as are solvent. Inci- 
dentally the form of the bill is called in question. One of the causes' 
of demurrer assigned is that no certificate of counsel is attached to 
the bill to the effect that the plaintiff has no adequate remedy at law. 
This point is without merit. This certificate is only necessary ii) bills 
involving an accounting. The averments of the bill show that on 
March 26, 1902, the Sun Narrow Fabric Company made its promissory 
note .for one thousand dollars at three months, payable at the First 
National Bank of Wilkes-Barre, Pa., to the order of all the parties to 
ihe' bill 'and one other person, namely, E. P. Phillips, jointly, that the 
payees endorsed the note, whereupon it was discounted by the bank 
and its proceeds passed to the credit of the maker; that at maturity of 
th^ note payment was refused at the bank for want of any provision by 
tlye maker' to meet it ; that due and legal notice of the presentation and 
non-pa>meii of the no*i was giy^n to all the endorsers.' Tt is not 
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affirmatively stated. in the bill that the note was duly protested, but 
that is the reasonable intendment of the fourth paragraph, which is as 
follows: 

"Fourth. On July 5, 1902, isaid bank, having prior thereto noti- 
fied me to take up said, note, I paid the said bank the surn of $1001.50, 
being the principal and interest on said note, from June 26 to July 5, 
1902, and $2.06 cost of protest, altogether $1003.56, and took up the 
said note for the purpose of having the other endorsers contribute arid 
I 'ay to me their share of the common debt evidenced by said note. " 

Due protest, however, was conceded by the defendants in their 
oral argxmient, as weir as by the brief which they have submitted. 
The further allegations are that both the maker and E. P. Phillips, 
the endorser, who is not joined as defendant, are bankrupts, having 
been so adjudged by the Federal Court of this district ; that the plaintiff 
took up the note with the purpose of having contribution made to him 
by his co-endorsers, and to that end he gave them notice accordingly, 
with request for payment of their share of the money paid to the bank. 
This request having been refused, he asks for a decree against the de- 
fendants, or such of them as may be solvent, to enforce contribution 
of such share of the money in question as each of them is equitably 
bound to pay. 

The demurrer denies the jurisdiction of equity to afford the reHef 
asked for upon the ground that the plaintiff has a full and adequate 
remedy at law. 

We are clearly of opinion that this ground is untenable. Exclud- 
ing for the moment every other consideratk)n, the adequacy of the 
remedy at law is open to the criticism that it would involve a multipli- 
city of actions. The plaintiff" could not maintain a suit against all of 
the defjendants jointly, because the implied promise upon which he 
would have to rely is several and not joint. So that if we were reduced" 
to the necessity of deciding the question presented upon the adquacy of 
the legal remedy alone, we would have little if any hesitation in saying 
that point is decisive against the defndants' contention. But the juris- 
tiliction of equit>'^ in this case can be invoked on broader and more fun- 
damental grounds than any question of the inadequacy of legal remedy. 

The doctrine of contribution, as a method of equitable relief and 
a branch of equitable jurisprudence, rests upon the maxim, ''Equality 
IS equity.*' It is applied td cases where several persons are under a 
common liability to one, when, equity will drstribute the burden among 
the obligators in proportiqn to their respective shares : or whorl one has 
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already paid the whole, the rest will be forced to contribute ratably to 
reimburse him to the extent to which he has discharged the obligation 
m excess of what could justly be claimed for him 

The doctrine i^as iir^t established and enforced in equity, but a 
jurisdiction at law has become well settled which is said to be sufficient 
for all ordinary cases of suretyship and joint liability, and this jurisdic- 
tion has been assumed by courts of law upon the theory of an implied 
contract. Notwithstanding this theory and the development of a legal 
remedy therefrom, yet m recent years the courts have inclined to make 
the right an equitable one, relieving the adjustment of the rights of 
the parties from the application of the more rigid common law rules. 
2 Beach Mod. Eq. Jur.,' Sec. 822-3. 

The true source of the obligation to be enforced in such case is in 
principle purely equitable, and quite independent of any notion of con- 
tract. The attempt of the common law courts to extend the remedy of 
asumpsit to embrace a claim for contribution Upon the artificial theon 
of an implied contract between co-sureties has only been partially suc- 
cessful at best. There are cases of contribution enforced between c6 
sureties where it would be impossible to substitute the theory of con- 
tract for the equitable principle from which the jurisdiction of chancery 
is derived.' Professor Keener notes the logical defect in the theory of 
contract as the basis of the liability in question. He discusses Deer- 
ing V. Wihchelsea, i Cox 318; I Lead. Gases Eq. 114, which is recog- 
nized as the leading authority in establishing the principle that the 
right and duty of contribution is founded in doctrines of equity and not 
upon contract. In that case the plaintiff and the defendant ,were sure- 
ties on separate bonds for the faithful discharge of his duties by one 
Thomas Deering. A judgm.ent having been obtained against the plain- 
tiff for the balance due from Thomas Deering to the Crown, because of 
a default by him, the plaintiff filed his bill on the equity side of the ex- 
chequer for contribution from the defendant as'a co-surety. It was held 
-that, notwithstanding the parties had become sureties on separate in- 
struments, and, for all that appeared, u'ere strangers to each other, still, 
since the right of contribution rested not upon contract, but upon the 
equitable principle that parties equally bound for a certain act should 
. equally bear the burden, the plaintiff was entitled to contribution.. Lord 
C. B. Eyre, delivering the opinion, said: **It is admitted that if they 
had all joined in one bond for £12,000 there must have been contribu- 
tion. But this is. said to be on the foundation of contract implied from 
their being parties in the same engagement, and here the parties might 
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be strangers to each other. And it was stated that no one could be 
called upon to contribute who is not a surety on the face of the bond to 
which he is called to cootibute. The point remains to be proved that 
contribution is founded on contract. If a view is taken of the cases it 
will appear that the bottom of contribution is a /fixed principle of jus- 
tice and is not founded in contract. * * *" 

To the same effect is the opinion of Gardiner, C. J., in Tobias 7'. 
Rogers, 13 N. Y. 59, who says : "Contribution is not founded upon, al- 
though it may be modified by, contract. The right to it is as complete 
in the case where the sureties are unknown to each other as in any 
other. The law following equity will imply a promise <o contribute in 
order to afford a remedy. But as this is in most instances a fiction, in 
aid of an eqritable right, it will never be tolerated where the relation 
rpon which the eqrity is founded is wanting. Such is this case. The 
reliability of the defendant rron the replevin bond was discharged four 
- r^-.Ys before the ftit bv the obHgees against the plaintiff; subsequent to 
that time, the plaintiff and defendant have never stood in aequali jure, 
in reference to the obligation of their principal. The burden, which 
pressed with its whole weight upon plaintiff, was removed from tHe ' 
defendant by aid of the bankrupt law. When the former paid the 
i^'dgment recovered upon the replevin bond, it was a sole surety for 
Mabonev and Trrll. and not ?s co-surety with the defendant." 

"While the theory contract," says Professor Keener, "implied in 
fact on the part of a surety to make contribution to a co-surety would 
justify the result reached in son^.e cases, the right of contribution is 
recognized in ca5cs where it is impossible to establish a contract be- 
tween the parties; as, for example, where the plaintiff, who has paid a 
debt as surety, assum.ed the obligation before the defendant became or 
agreed to become a surety." 

"In such a case a contract in'iplied jn fact between the plaintiff and 
the defendant is quite inipossible, not only because of t'ne absence of an 
irtertion on the part of the plaintiff to contract with the defendant 
when be became surety, trt^also for the reason that no consideration 
exists for such contract, since the plaintiff has surrendered no right 
in exchange for the defendant's promise." 

It criticising Batard v. Hawes,. 2 E. & B. '287, which seems to have 
based the liability of co-sureties to^contribute upon- "the implied agree- 
ment of each to pay his share arising out of the joint contract when 
entered into," the same learned jurist says the decision cannot be sup- 
jjorted — that it rests "ipon a theory historically false, for the reason 
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that the right of contribution was recognized and in force before tlie 
courts recognized the theory of a tOntract irnplied in fact. Moreover, 
the theory of a contract implied in fact is to be accepted as the theory 
on which a co-surety is compelled to make contribution, it is impossible 
to support the case of Deerirg z'. The Earl of Winchelsea, where the 
court held that the plaintiff was entitled to contribution even though 
he and the defendant were strangers to each other." Keener on Quasi 
Contracts, 401-5. 

So it amounts to this, as was said by Lord RedesdaJe in Sterling 
V. Forrester, 3 Bligh 59, "the principal established in Deering t-. Lord 
Winchelsea is itnkcrsal, that 'the right and duty ot contribu-tion is 
founded in doctrines of equity." . Pi t in only a part of the cases in 
which equity will compel contribution, even among co-srrcties, can a 
contract be applied in fact. The result is that 'the jurisdiction of the 
common law courts is, concurrent with that of equity and limited in 
scope to a certain class of cases, unless there is something — somie prin- 
ciple arising out of the evolution of the legal remedy ^'fhich would ex- 
clude the jurisdiction of equity where, as in this case, a contract could 
be implied. Our attention has been directed to no view of this case that 
would suggest such inference, and we are unable to discover anything 
that will take^ it out of the operation of the familiar principle tha?t wher- 
ever equity had original and inherent jurisdiction because the lawj for 
any reason, did not afford a rem.edy, and .the scope of the common law 
remedy afterwards become so enlarged as to admit the right in question 
to be a legal right, and to furnish a remedy which may even be ade- 
quate under ordinary circumstances, still the equitable jurisdiction is 
in general neither destroyed nor abridged, although the special reason 
for its continued exercise- — namely, the inadequacy of the legal remedy 
—may no longer exist. Pom. Eq. Jur.v^ec. 187 and ^yS-y. 

**This court" (chancery), said Lord Eldon, in E^re v. Everitt, 2 
Russ, 381-2, **will not allow itself to be ousted of any part of its juris- 
diction because ^ court of law happens to fall in love with the same or 
a similar jurisdiction." 

In Shillito V. Shillito, 160 Pa. 170, the Supreme Court of this state' 
seems to have affirmed the principle that equity still has jurisdiction to 
enforce contribution notwithstanding the existence of a remedy at law. 

The exact question before i^s was not the issue in that case, but 
what was there said seems entirely relevant. ^ 

: Having no doubt as to our jurisdiction in this case, it follows that 
the demurrer cannot be sustained. There, was no formal joiner of is- 
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sue on the demurrer, and therefore we can make no final decree at this 
time. The demurrer is overruled, and the defendants directed to an- 
swer within fifteen days after the filing of this ofder, notice whereof to 
be given in writing by the prothonotary to the respective solicitors for 
the parties. 



7// flic Contf t>{ Ow/;//o»/ Picas of Lackazvanna County, No. 60^, 
Marcli Term, iQoi. 

RULE TO STRIKE OPP COMPULSORY NON-SUIT. 

Marraret Bi^tin rs. Scranton Railway Company. 

While the presumption of law is that every person performs his duty and that a 
person who is injured or killed by a car, either a street car or an ordinary 
railway car. performs his duty before stepping upon the tracks. Yet. where 
all the evidence In the case clearly rebuts this presumption, it does away 
entirely with this presumption of law. 

"When a person, before stepping upon the tracks of a railroad, failed to stoi) and 
look and is injuied or killed, there can he no recovery as he was clearty 
ffuilty of contributory negrli^rence. 

Messrs. Rice. Donnelly & Thayer for Plaintiflf. 

Messrs. Willard, W'lrren ^ Knapp for Defendant. 

Opinion by Dunham. P. J., 44th Judicial District, Spec. Presiding. 
Sept. 26, 1903. 

In this case the eviflence clearly shows that at the point where the 
accident occurred, a car approaching from the south can be seen for a 
distance of from two to fi\re hundred feet. Tfiat for that distance there 
is nothing to obstruct the view. It also shows that the car thai ran over 
l>ryan Biglin had a headhght, that could be and was seen by one of the 
witnesses for the i!>laintiflF.:for'a considerable greater distance than that. 
It also shows that when Wr. Biglin was found under the front truck 
of the car, his head and body were between the rails, and his feet to- 
wards the main traveled jjortion of the street, and that the wheels ran 
over, hi^ legs breaking them. . 

While the presumption of law is that every person performs his 
duty, and that a person who is injured or killed by a car, either a street 
car or an ordinary railway car, performs his duty before stepping upon 
the tracks. Yet where all the evidence in the case clearly rebuts this 
]) resumption, it does away entirely with this presumption of law. 

In the present case, had I>ryan P>iglin, before stepping upon, the 
tracks of the Traction company's road, stopped and looked, he>could not 
I'.avo failed to h?.vc seen the car, ?is it was in plain sight, for several hnn- 
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dred feet. If he failed to stop and look, he was clearly giiilty of contri- 
butory negligence and cannot recover. If he did look and saw, or ought 
to have seen the cars, and yet took his chances, he cannot recover. 
Then, too, we must consider all the circiimstanees of the case, the posi- 
tion of Mr. Big] in 's body when found under the car, as well as the other 
circumstances, and while it may be possible that he was walking on or 
across the tracks when struck ]y the car, yet the fact that his head arid 
body were between the rails an dhis feet outside the rail in the roadway 
towards the way Mr. Biglin; evidently came from, n\akes it exceedingly 
difficult to uiiderstand how he could have been thus thrown from an 
upright position by the car. 

We cannot help feeling that the evidence clearly shows that Mr. 
Biglin must have been guilty of contributory negligence and therefore 
we must discharge this rule. 

Now, Sept. 26, 1903, rule to strike off compulsory non-suit dis- 
charged. 



/;/ the Court of Cofumon Pleas of Lackaimnna County No. ^10, 
January Term, igo2. 

RUI.E TO TAKE OFF NON-SUIT. 

Josepii Walsh 7's. Lackazvanna Iron & Steel Company. 

An employe assumes the risk of all dangers incident to his employment, however 
they may arise, agrainst which he may protect himself by the exercise of or- 
dinary observation and care. 

Wh^n he has been warned of th€( estistence of any particular danger, or has had 
an opportunity to learn of its existence, he is bound to take notice and to 
bring into his own service the requisite measure of observation and care 
for his own protection. 

When it is shown that the plaintiff knew of the danger incident to his employ- 
ment and, therefore, assumed 4:he risks cohnected therewith, a non suit was 
properly granted. 

Messrs. Qninnan & Burns for Plaintiff. 

Messrs. W'illard, Warren & Knapp for Defendant. 

Opinion by Edwards, P. J./ August lO, 1903. 

In granting the non-suit in this case the trial judge used the fol- 
lowing language : "I grant the non-suit on two grounds : First, be- 
cause I think tliat the evidence to convict the defendant of negligence is 
insufficient. That ground possibly is not as strong as the other one. 
The main ground is that this plaintiff was well acquainted with the risks 
and dangers incident to his occupation and to the place of his employ- 
ment. He had worked for six months upon a drop similar to the drop 
machin<& that is rtljferried to in the evidence in tliis case. He saw the 
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other one every day and every night when he worked ; the dangers, 
whatever they were, and the risks, whatever they were, were open and 
obvious to him; and the supreme coui"t has decided that when risks of 
that kind are open and obvrous, a person assumes the risks in either as- 
suming the employment, if he knows of the risks, or in continuing in 
the employment after he has had sufficient opportunity for observation." 

The material facts of the. case are few and are within a narrow 
compassi The defendant owned and operated a steel manufacturing 
plant.. In order to break .vp scrap steel or iron, a .machine was used, 
known as a drop machine. Defendant operated at least two of these 
machines. The machine is in the shape of a tripod, abbiit forty or 
fifty feet in height- At the base. is a platform in the form of a table, 
with a frame arornd. it, and on ihis table the iron or steel to be broken 
is .placed. At the top, a large ball, of iron or steel, is hung, and, by 
means of some mechanical device, is allowed to drop upon the "scrap" 
below. The ball goes t^p and down every few minutes and is in almost 
constant operation. A freqrent result is the flight through the air of 
splinters of iron or steel. The plaintiff, a young man of mature age, at 
the time of the accident complained of in this cascr was working in the . 
stock yard, pushing cars loaded with coke and iron to an elevator." He 
had been engaged at this work about two months at the time he \vas in- 
jured. For a period of six months prior to his employment in- the stock 
yard he had v.-orked on one of the drop machines and was ' necessarily 
well acqraint'ed with its operation. The machine from which came th6 
rplinter that injured the plaintiff was about fifty qr sixty feet away from 
the place where the plaintiff was struck. '^ilt was in full view. It \vas 
daylight. There were no obstrrctions to interfere with the view and 
the machine had ben in constant operation during the forenoon. 

The contention of plaintiff's cor iisel is that the drop machine was a 
^(langerors piece of mechanism, and that the framework of the table on 
which the ''scrap" was placed to be broken should have had a barrier 
or guard constructed in such a manner as to. prevent tlie scattering of 
sm.all pieces ot iron or steel. An attempt was made to show that' the 
riachine was not srch as is ordi^iarily used in the work of breaking scrap 
iron. If the burden of .proving this was on the plaintiff the proof failec4 ; 
if, on the defeudart, then this qrestion should not be cbnsidered in dis- 
pDsing of this non-srit. Re this as it may, the granting of the non-suit 
•r^sts on the focnnd pro]:osition, viz. : that. the plaintiff knew of the dan- 
ger incident to his employment, and therefore assumed the risks con- 
iiectcd therewith. 
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The record shows that the ground of plain'tiflf's contention shifted 
before the evidence was closed. The plaintiff was the last witneiss 
sworn, and although his witnesses testified that the flying of splinters 
through the air was a common ocicurrence, the plaintiff denied this and 
said that while he knew of the danger incident to an employment near 
the machine^ -a few feet away, he had not noticed, and had no reason to 
notice that there was danger sixty feet away. This testimony of the 
plaintiff was a flat contradiction of all the other testimony in the case. 
If the defendant rested instead of asking for a non-suit we would have 
been compelled to direct a verdict for the defendant. 

The first witness called was Michael McHale. He worked with 
the plaintiff in the stock yard. Plaintiff's counsel made the following 
offer: "We propose to show that this drop, operated by the defendant 
company, was a dangerous applianc, in that when the ball dropped on 
the iron to be broken that frequently there were pieces, large or small, 
that would fly to -a considerable distance, anywhere from ten to a hun- 
dred feet, with great rapidity and force, and that this was habitually the 
case, and that one of these pieces did fly and did strike the plaintiff, 
and that the general operation of it was dangerous to parties either 
passing by or those having business near to it." / 

This offer was admitted and the witness testified fully to the mat- 
ter therein proposed to be proven. We quote some oiF the witness' 
testimony: 

*I seen pieces 'flying; once in a while a piece would break off and 
fly, maybe fly 5 bout sixt} or seventy feet. 
. By Mr. Burns : 

Q. About how often did that occur? 

A. Well, most any time they would be breaking this iron the 
pieces would fly. 

Q. About how large pieces were they, in a general way ^ 

A. Pieces about that size sometimes ; I have seen pieces that big. 
By Mr. Warren : 

Q. Give it in inches or something, please ? 

A. Sixteen Inches. 
By Mr. Burns : 

Q. How far were you working from this drop ? 

A. I worked about sixty feet. 
On cross-examination the witness tiestifies as follows: 

Q. . Now you say this drop was operated all that time? 

A. Yes, sir. 
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Q. Every day that would be breaking some stuff? 

A. Yes, sir. 

Q. And every day there would be pieces flying in some direction ? 

A. Yes, sir. 

Q. So you boys all the time had to look out for yourselves ^o that 
somie of the pieces would not fly and hit you ? 

A. Yes ; there was pieces flying, but we didn't mind them ; I didn't 
see anybody sttuck there before. 

Q. You didn't pay any attention? 

A. No, sir. 

Q. You got sort of used to it? 

A. Yes, sir. 

We quote also from the testimony of Michael Devine : 

Q. Did you ever turn around to look when the ball came up? 

A. Yes, sir; when I was working there doing the same work as 
they were, I worked about two years at it, shoving the cars on the ele- 
vator. 

Q. Then you would look out for yourself to see if the splinters 
would come and hit you ? 

A. I would have to look out. 

Q, And -^ny fellow that worked at that had to look out to see if 
these splinters wouldn't hit him? 

A. Sometimes t would have to run along side of the car when 
I was running it down. 

Q. So any person working in shoving in the cars and going along 
down the tracks would have to keep his eye out when the ball dropped 
to see that no pieces came across to strike him ? 
Ry Mr. Burns : We object to that as a conclusion. 
By the Court : , I will allow the question. 
By Mr. Warren: 

Q. That is a fact is it? 

A. Yes, sir; you would have to keep a lookout certainly; if you 
didn't you woi:ld get struck with a piece, that is all. 

Q. And the pieces were jiable to fly and did fly ? 

A. I saw them flying lip the same as catnippers up in the air. 

Q. You saw them going up like catnippers lots of times ? 

A. Yes, sir. 

Q. And you saw them flying over by these tracks lots of times? 

A. Yes, sir ; and flying over my head, too. 

Q. So anybody and everybody working in the vicinity of that 
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drop and working on this gang putting in the heavy cars on the eleva- 
tors when they were not shovitigf in the cars would occasionally glance 
over there to see when the ball fell to see if anything came over to them? 

A. I supposed there wasn't any danger when I. went to work 
there. 

Q. You soon learned there was, though, didn't you ? 

A. Yes, sir ; there wajs danger when there wasn't any protection 
to it. 

Q. And you kept on there for two years ? 

A. Yes, sir; worked there three years altogether. 
. Q. I mean two years at the same kind of work that the plaintiff 
had? 

A. Yes, sir. 

It is. not necessary to quote further from the testimony. Tt appear- 
ed clear to rs at the trial, knd we have not changed our views since the 
argument, that the plaintiff knew, and had every opportunity to know, 
the dangers incident to his employment, and that he, therefore, assumed 
the risks arising therefrom. It will not do for him to say he dil not. 
know when the conditions as proven by the emphatic and overwhelming 
testimony of iiis own witnesses show that he must have known. The 
general principle of lav/ applicable to this case is too well understood 
to need support by the citation of numerous authorities. *'An employe 
assumes the risk of all danger's incident to his employment, however 
they may arise, against which lie may protect himself bV the exercise 
of ordinary observation and cate. When he has been warned of the 
existence of any particular danger, or has had an opportunity to learn 
of its existence, he is bound to take notice and to bring into his own 
service the requisite measure of observation and care for his own pro- 
tection. This is an implied ter?n or stipulation of his contract of ser- 
vice. He is bound to use his senses and he assumes such risks as are 
incident to the employment from causes that are open and obvious, the 
dangerous character of which be has had an opportunity 4o ascertain :" 
Sentmeyer v./riie Pittsbrrg and Connellsville R. R. Co-., 92 Pa., zjC^:^ 
Brossman v. I.. V. R. R. Co.. 1 T3 Pa., 490; Boyd v. Harris, ot al., 176 
Pa., 484. 

T]ie rule to take off the non suit in this case is discharged. 



A statute providing for fire escapes on certain classes of buildings, 
is held, in Arms v. Ayer (111.) 58 L. R. A. 2yy. not to be local or 
special, and not to imlawfully delegate legislative or judicial power, 
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because it j^ivcs to the factory inspector a discretion asJ;o the number 
of fire escapes to be placed on buildings, and as to their location, etc. 



In the Court of Common Pleas of Lackawanna County, No. 2^0, 
September Term, ip02. 

PBTITIOX TO DISMISS EXCEPTIONS TO SHERIFFS RE- 
TURN AND ACKNOWLEDGEMENT OF SHERIFF'S DEED. 

Sarah. E. Isbey vs. Clark Summit Manufacturing Company, 

A person interested, who shall have the rigrht to question or dispute the right of 
a purchaser to the money mentioned in a sheriff's return; under the Acts 
of 20 April, 1846 P. L. 411 and of 16 June, 1836 P. L. 755 must be lien 
creditors only. 

Where a wagre Hen does not snow that the wages were earned within six. months 
preceding the sale of the defendant's real estate, such . lien, is, therefore, 
void and of no effeot so far as the proceeds of the defendant's real estate 
'^ concerned. 

The purpose of the act of 1872 and its supplements or amendments is to secur^ 

the wages of the employes of an insolvent or a deceased employer, in case 

of sale of the employerls property by execytion or otherwise, earned within 

^-.six months preceding the" sale, and not to provide for a general lien for un- 

p»td wages to the class of persons mentioned in the Acts . 

Moneys wJhich are or may^become due more than six months preceding a sale, are 
not included and no 'lien is given to secure their payment. This is so, liot- 
withstandftig the Act Of 13 June, 1887, P. L.. 337,which. amended the original 
Act of 1872. 

The clause in the latter Act, providing for the issuing of a scire facias cannot, 
by any fair implication, be held to give the lien filed to bind real estate the 
effect of a general lien. . 

It is a general principle in the construction of statutes that a proviso or salving 
clause, which Is directly repugnant to the purview or body of the Act, is not 
to have effect. 

Messrs. Walker & Hill for Plaintiff. 
Mr. D. iLRepIogle for Exceptants. 
Opinion by Kelly, Augiist 10, 1903. 

The real estate of the defendant company was* sold on a writ of 
vend. ex. on January 16, 1903, to B. F. Tinkham, Esq., trustee, a judg- 
ment lien creditor, who receipted on his judgment for the purchase 
money. When the sheriff was about to acknowledge a deed to the pur- 
chaser, certain exceptions were filed on behalf of Peter L. Mann and 
others, alleged lien creditors, wlio claimed to be such by virtue of cer- 
tain waf2^e claims filed in the ofi^ce of the prothonotary against the de^ 
fendant, on jrly t6, 1902. Subsequently the j)urchaser presented his 
petition praying that tlie exceptions be dismissed for certain reasons 
therein set forth. 

The acts <^f assembly which the exceptants invoke, to ^\it: Act 
of -20 April, 1846, P. L. 411, anc! Act of 16 June, 1836, P. L. I^SS, pro- 
vide that any person interested shall have the right to question or dis- 
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pute the right of a purchaser to the money mentioned in the sheriff's 
return, and that thereupon th<^ court shall appoint an auditor or direct 
an issue to determine the validitv of the purchaser's lien, etc., but it has 
been decided that the persons interested within the meaning of the stat- 
utes, are lien creditors only : Smith vs. Reiff, 20 Pa., 364 , Shaw's 
Appeal, 46 Pa. 407. 

It is contended that these exceptants are not lien creditors, for 
different reasons, one of which :s that the wages sought to be secured 
by the liens were not earned within six months after sale of the prop- 
erty. The Act of 1 891, under which the liens were filed, which amend- 
ed the original act of April g, 1S72, P. L. 47, and subsequent acts, pro- 
vides that **all money's that may be due or hereafter become due for 
labor and ser\ices rendered by any miner or mechanic, servant girl 

* * * '^ * hand laborer, including farm laborer, or any other 
kind of laborer, printer, apprentice, and all other tradtsmen hired for 
wages or salarv from any person or person, chartered company, 

* * * * * either ar so much per diem or othervise, for 
any period not exceeding six months preceding the sale or transfer of 
the real or personal property, works, mines, manufactories or business 
or other property- connected therewith and carrying on the same of said 
person or persons * * * " * * by execution or otherwise, 
on account of the death or insolvency of such employer or employers, 
shall be a lien upon said real or personal property, mine manufactory, 
business or other property in and about, or used ih carrying on said bus- 
iness or in connection therewith, to the extent of the interest of such 
employer or employers in said j^roperty, and shall be preferred and first 
paid out of the proceeds of the sale of such real and personal property." 
It will appear upon examination of these wage liens that in none of 
them do the claimants claim an wages earned within six months pre- 
ceding the sal«j of the defendants, real estate, which was on the i6th of 
January, 1903. It would appear to logically iollow that the liens are 
therefore void and of no effect s' far as the proceeds of the sale of the 
defendant's re<] estate i*- corcemed. 

The purpose of th^ Act of 1872 arid its supplements or amend- 
ments is to secure the wages of the employes of an insolvent or deceas- 
ed employer, in case of * ale of the employer's property by execution or 
otherwise, earned within six months preceding the sale, not to provide 
for^ general lien for unpaid wages to the class of persons m*entioried 
'in- the. acts. The acts provide. tfiat all .moneys that may become due for 
any period not exceeding six n.onths preceding the sale. of the employ- 
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er's property shall be a lien upon such property, and shall be preferred 
and first paid out of the proceeds of the sale, etc. Aloneys which are 
or may become due more than six months preceding a sale are not 
included and no lien is given to secure their payment. 

This is' so notwithstanding the Act. of 13 June, 1887, P- L. 337., 
which amended the original Act of 1872, and provided "That no such 
claim shall be a Hert, upon any real estate, unless 'the sdme be filed in 
the prothonotary's office of the county in which such; real estate is situ- 
ated within three months after the same becomes due and owing, in the 
same manner as mechanics' Hens are now filed ; and it shall be lawful to 
iy:sue a scire facias on any lien which has been of hereafter may be filed 
r..s aforesaid, and to proceed thereon to judgment, execution and sale, 
<in the same manner as a scire facias is now issued on a mechanic's Hen 
and produced on to judgment, execution arid sale." The clause refer- 
ring to the issuing af a'^scire facias and proceeding to judgment, execuv 
tion and saje in the same manner as a scire facias is now issued on a 
mechanics's lien and'proceeded on to judgment, cannot by any fair im- 
plication be held to give the lien filed to bind real estate the effect of a 
general lien, Such construction would take us outside of the purview of 
the act, and would render the proviso above quoted repugnant to the 
body of the act, in which case it wouM be of no effect. "It is a general 
principle in the construction of statutes t<hat a proviso or saving clause, 
which is directly repugnant to the purview or body of the act, is not 
to have effect:" Woodward, J., in Duggan ys. The Bridge Co., 27. Pa., 
309. The purpose as clearly expressed in th^ body of the act is to pro- 
tect wages earned within six months preceding the sale only. .The 
claims of the exceptants here are therefore not within its protection, 
and the claimants are not lien creditors. 

There are other reasons urged on behalf of the purchaser for dis- 
missing the exception3 which appear to be of merit, but as we consider 
the one above discussed sufficient it is not necessary to refer ta them 
specifically. The exceptions are dismissed. 



In the Orphans' Court of Lackazvanna,. County. 
IN RE: ESTATE OF AMBROSE MULlEY\ DECEASED. 

Siir petition for, and anszver to citation directed to executor to shoiv 
cause why .he should not be removed. 

When a,h answer to a petition, asking for a rule tpshow cause why the executor 
should hot be removed, traverses all the, material allegations of the petition.^ 
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the burden of proof is on the petitioners to satisfactorily establish the truth 
of their alle^tions. 

The Acts of 1832 and 1850 prescribe the following: as some of the grounds for the 
removal of an executor, administrator or gruardian: I. Wasting or mis- 
managing: the estate. II. Insolvency. To the forgoing the* Act of 1861 lias 
added. III. For any reason by which the. Interests of the estate are prob- 
ably or likely to be jeopardized by the continuance of any executor, adminis- 
trator, etc. 

While the relations between an executor and some of the heirs are not harmonious, 
yet, if the executor's interest is not adverse to -the interest of the heirs and 
legatees, court will not remove him. 

When an executor is certain there will be a surplus, after payment of debts, to be 
distributed among the widow and heirs, it is not waste or mismanagement to 
make advancements. 

Mere error of judgment would hot be waste or mismanagement if the executoi^ 
acted in good faith. 

Insolvency is the state of a person Who, from any cause, is unable to pay his debts 
in the. ordinary or usual course of trade.. 

The legislature did not give the Orphans' Court the power of renaoving a fidu- 
ciary, as long as he retains sufficient capacity to perform the duties thereof, 
and was willing to give such security for that jJurpose as the court should re- 
quire. 

Hon. H. A. Knapp and Mr. George D. Taylor, for Petitioners. 
Mr. S. B. Price and Hon. A. A. Vosburg, for the Executor. 
Opinion by Sando, P. J., August ii, 19O3. 

This proceeding is based upon the petition of four of the children, 
heirs and devisees under the last will and testament of Ambrose Mulley, 
deceased, and L. T. Mattes, a creditor. Since the' filing of the petition 
and the awarding of the citation the claim of the creditor has been paid, 
and Joseph H. Mulley, one of the original signers, has asked permission 
to withdraw his name from the petition. 

The answer traverser all the material allegations of the petition. " 
The burden of proof is therefore cast upon the petitioners to satisfac- 
torily estajjlish the truth of their allegations. 

Ambrose Mulley died December 31, 1899, leaving to survive him, 
a widow and eight children, and by his last will and testament appointed 
his sons George M. Mulley and William A. Mulley, executors. Wil- 
liam A. Mulley renounced his executorship, and letters testamentary 
were issued to George M. Mulley. After specific bequests to various ones 
of his children, and the devise to the widow of the homes.tead proper- 
ty and the proceeds of certain life insurance policies, the balance of his 
property was to be equally divided among his children, or as many of 
them as may be living, share and shgtre alike. The widow declined to 
accept the provisions of the will and elected to take under the intestate 
laws. 

At the time of his death and for many years previous, the decedent 
had been carrying on a mercantile business in the city of Soranton, and 
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by the terms of his will he directed that this business should be sold 
out and closed up, and the proceeds thereof divided in accoi-dance with 
the terms of the will as soon as the same could be done without serious 
loss. He also directed and empowered his executors to sell his. real es- 
tate, and divide the proceeds in accordance with the provisions of the 
will. 

George M. Mulley, acting as sole executor carried on the business 
hfft by the decedent at the time of his death, until January 19, 1903, 
when the .buildings, in which it was conducted together with the entire 
stock o'f goqds therein contained, were destroyed by fire. 

The widow and children on January 10, 1900, Jfive days after the 
appointment of George M. Mulley, as executor, and contrary to the 
provisions of the will, executed a paper by which they provided and 
agreed that the executor, was to continue the mercantile business of the 
.lecedent, and they agreed to release him from any loss Qccasioned by 
said business unless the same be caused by gross negligence or improper 
conduct The agreement made was as against the creditors beyond and 
contrary to the powers of the heirs, but, inasmuch as there are no cred- 
itors complaining of it we are not required to pass upon its propriety. 

George M. Mulley acting in accordance with this agreement con- 
tinued. the brsiness and to buy and sell goods in the ordinarv mercan- 
tile way. 

Alice M. Mattes on the 27th day of October, 1900, and Clara Mc- 
Donnell, Belle Mulley and William A. Mulley on March 12, 1901, 
four of the heirs who had signed the agreement, notified George M. 
TvTulley that they desired to re-call anicl discontinue the agreement en- 
tered into by them as heirs and legatees and himself as executor. 

On or abort January i, 1901, the Executor filed his first partial 
account. A large number of exceptions were filed thereto, but with 
the exception of the conunission on the mercantile business and two or 
• three small matters the exceptions were dismissed. 

On or about January i, 1902, the executor filed his second partial 
account. Again a large number of exceptions were filed. The excep- 
tion to the commission on the store sales was sustained ; four exceptions 
were sustained without intending to pass upon the merits when properly 
embraced in the future account ; six exceptions were sustained for the 
reason that the items had no ])roper place in the account, and the ac- 
countant was surcharged with items amounting in the aggregate to 
about $50. 

The Acts of 1832 and [(S^o prcserihe the following as saiiic of the 
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grounds for the removal of an executor, administrator or guardian: 
I. Wasting or mismanaging the estate. 2. Insolvency. To the 
foregoing the Act of 1861 has added. 3. For any reason the interests 
of the estate or property are likely to he jeopardize^! by the continuance 
of any executor, etc. 

All the allegations of waste and mismanagement' in the petition are 
denied so far as we have discovered, after careful examination of the 
testimony, this denial is not overcome. The executor is an heir and 
has the confidence of some of the others. By reason ot his associatioii 
with the business during the lifetime of the decedent he was acquaint- 
ed witJi the condition of the estate. In naming George M. Mulley as 
one of the executors, the decedent mrst have had some regard for his 
fitness; While it is clear that the relations between the executor and 
some of the heirs are not harmonious, yet it is manifest that his interest 
is not adverse to the interest of the other heirs and legatees. 

The attempt to charge this estate with the commissions claimed in 
the first and second partial accounts and not allowed by the court, is 
not such a waste and mismanagement of the estate within the meaning 
of the statute. The testimony fails to disclose "any loss to the estate by 
reason of any act of tlie executor. While it is tri^e that he adjusted 
the insurance losses at a lower figure than the goods were inventoried, 
vet many of these goods were old, having been in stock, in part, for 
many years. The loss figured at $46,000, on the goods and $20,000, on 
the buildings. Settlement was made, under advice and in good faith, 
for $56,050, because of large depreciation of values. The testimo;iy 
also fails to disclose any purchase of goods, other than by a prudent bus- 
iness man acting in his own behalf. Two strikes have occurred since 
the management of the business by the executor. The one in 1900 
and the other in 1902. These strikes embarrassed the management of 
the business,, increasing .the indiebtedness and increasing the book ac- 
counts. ' The personal estate as sfcown by the inventory amounted to 
$71,927.58, the greater portion of which were goods, merchandise, 
etc., in the "Triple Stores." On January i, 1903, the interest bearing^ 
indebtedness of the estate was $11,664, the accounts pavctDle $25,846.73. 
On the same day the book accounts due the estate amounted to $26,- 
460.70, and the petty ledger accounts due the estate amounted to 
$5,964.79. In addition to these assets the widow and heirs are indebted 
to the estate, in various sunis, amounting in all to$i 7,570.21. 

lis considering the personal property and real estate, assets as they 
are for the payment of debts, the executor is certain there will be a siir- 
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plus, after payment, of debts, to be clistributecl among the widow ^nd 
heirs, it is not waste or mismanagement to make advancements. 

Mere error of judgment, if he paid too miich tor services rendered 
01 not, would not be waste or mismanagement, if the executor acted in 
good faith. 

We, cannot therefore, conclude that the executor is wasting or 
mismanaging the estate or property under his charge. 

Insolvency is the state of a person who from any cause is unable to 
pay his debts in the ordinary or usual course of trade. Levan's Appeal, 
ii2Pa.>294. 

Taking the whole testimony together, we do not think there is 
ground for supposing that the estate is in danger, either from waste and 
mismanagement or want of pecuniary, responsibility. 

That there has not been average good care ai?d average good man- 
agement of" the estate, the testimony does not disclose. 

The legislature did not intend to give the Orphans' Court the 
power of removing a fiduciary, as longL as he retained sufficient capacity 
to perform the du:ties thereof, and was willing to give, such security for 
that purpose as the court should require^ 

The third material point in this case involves the application of the 
Act of May I ; 1851 (P. L. 680), which provides a very stringent , and 
sumniary process for the removal of an. executor. It must clearly ap- 
pear that the executor is "wasting or mismanaging the property or es- 
tate under bis charge* or that for any, reason the interests of the estate 
or property iare likely to be jeopardized." .Until the establishment of a 
business on his Own account, the interests of the executor and the others 
vvere the same; now, although the executor .is engaged in business for 
himself the interests are not necessarily adverse, yet, his relation to his 
own business miglit cause a'possible conflict with the interests of the es- 
tate. 

It may be conceded that the evidence does present some reasons 
why the interests of the estate should be more adequately protected. 

On the whole, we are of the opinion that enough has been shown 
to satisfy an order that the executor give security for the faithful dis- 
charge of his trust. 

We do not care to notice in detail the other points in this case, be- 
cause, taken together, and in view of all the evidence, we do not think 
we would l:e justified in removing the executor. 

.As we are rnablc to discover any good reasons for rcinbval, it is 
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ordered and decreed that the petition for the removal of the executor 
is dismissed. 

It is ordered and decreed that the executor give bond, with security 
to be approved by the court, in the sum of $50,000, conditioned for the 
iaithful performance of his duties as executor. 

Security to be given on or before August 31, 1903. 



In the Court of Quarter Sessions of Lackazvanna County. No. ^75, 
October Sessions, rgi02. 

RULE TO QUASH JKDICTMENT, 

Commomcealth vs. Ira Leber. 

The Act ,of May 5, 1899. relating to Junk dealers. Is constitutional. 
It provides for "a la w/ul. exercise of the police powers of the statff. 

District Attorney W. R. Lewis for Commonwealth. 

O'Rrien & Martin for Defendant. 

Opinion by Edwards, P. J, August lo, 1903. 

• In each of the above cases the defendant moves to quash the indict- 
ment on the ground that the Act of May 5,^899, relating to junk" deal- 
ers, is unconstitutional. The act of assembly is claimed to be unconsti- 
tirtional becarse it is an act in restraint of tracle and denies the right of 
contract. 

It is. well settled that "the regulation of this class of dealers (junk 
dealers) is within the police power of the state, and the legislative judg- . 
ment in prcscrihing and imposing penalties in conducting such a busi- 
ness is to be made effectual by the courts unless it is clearly in violation 
of the constitution :" Commonwealth vs. !Mintz, 19 Sup. Court, 283. 
**The brsmess of keeping a junk shop or second-hand store is a proper 
siibject for le'gislative control. Such a business appeals to the necessity 
and cupidity of the needy and criminal classes in furnishing a market for 
unsalable articles, and it is within the common knowledge of men that the 
bi^siness is most actively conducted in the cities of the commonwealth." 
•This. langr age is rsed by the appellate court in passing upon the consti- 
tutionality of the act of April 11. 1899, requiring keepers^of junk shops 
and second-hand stores to keep hooks, etc. In principle the acts of April 
1 1 and May 5 are the same. Both are intended to regulate a dangerous 
traicle and to prevent a growing evil. Orr experience in our courts has 
froven that the traffic in jink has started boys of tender. years oh ca- 
reers oi crin:e, and we are not dirposed to arrest the operation of a sal- 



LACKAWAXNA JURIST. 299 

utory law unless constrainexl to do so by substantial iind convincing rea- 
sons. 

As we understand the contention of defendants* counsel, it is di- 
rected in the main to the part of the act prohibiting the purcnase .of 
jrnk from unknown persons, and from persons having no trade or em- 
ployment. The right to regulate the buying of junk from minors is 
not seriorsly controverted. It is argued that the act prohibits the pur- 
chase by any person from a clerk in a store, who is under twenty-one 
years of age, of any articles made of ^'iron, brass, lead, copper, or other, 
metal," and thrs restrains the ordinary and legitimate transactions of 
commerce: and further, that a person who is not known to a hardware 
dealer or to his clerks, or a person who **is pursuing no trade, labor or 
employment for a livelihood,'' (the retired rich rnan, as counsel say), 
are prohibited by the act from buying the articles mentioned. The^con- 
tcntion is more fanciful and* ingenious than sound. It is hypercritical. 
The spirit or intent of the act of assembly in question i»' plain and can 
easily be gathered from the language used. The purpose of the act is 
to prevent a wrong and not to interfere with any right. "It may, there- 
fore, be taken as well settled law that * ^ * the courts will look 
heypnd the mere form of the act, and examine its true intent and effect, 
in the light of the purpose of the constitutional restrictions. Common- 
wealth vs. Gilligan, 195 Pa., 504. 

The authorities germane to the question before us are numerous in 
orr state. In the peddling cases. Commonwealth vs. Briton, 132 Pa., 
70; Sayre Borough vs. Phillips, 148 Pa., 482'; Shamokin Borough vs. 
F&nnigan, 156 Pa., 43, statutes and ordinances have been held valid, 
**on the groun(^ that they showed a purpose to exclude able-bodied 
rogues and vagrants, who might. commit felonies under cover of ped^ 
lUing." The laws relating to the sale of liquors to minors and to per- 
sons of intemperate habits are also in point. An act similar in character 
to the one now under consideration, the act of April 11, 1866, P. L. 604, 
local to Allegheny and Schuylkill county, was before the Supreme Court 
in Harrison vs. Commonwealth. 123 Pa. 508. The act prohibits "the 
receiving or buying,"from minors, c^r unknown nnd irresponsible parties, 
any scrap iron, l^rass. etc " The constitutionality of the act was not 
raised in the case cited, but Justice Paxson says: "The question of the 
constitutionality of the act of 1866 is not directly raised by any assign- 
ment of error and does not require discussion. I will say, however, that 
the act a]>pears to be an exercise of the police powers of the state, and is 
as niv.ch intended to prevent children from becoming thieves as to pro- 
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tect the particular kind of property referred' to in the act It is in the 
same line with other leg^islation in regard to minors, by which it is made 
an offence to employ children in mines and factories; to sell them 
hquor; forbidding the employment of children under eighteen years of 
age in singing, playing on musical instruments, or begging on the 
'streets ; prohibiting the sale of deadly weapons and explosives to per- 
sons under sixteen years of age, etc., etc.''' 

We also find that the act of May 5, 1899,-under which the indict- 
ments now before rs were drawn, has been held by Judge Searle, in 
Commonwealth vs. Baxter, 23 C. C. R., 270, to be a lawful exercise of 
the police powers of the state and not unconstitutional. 

A more extended discussion is unnecessary. The rule to quash the 
indictment in each of the above state<l cases, is hereby discharged. Let 
this order be. entered in each case. 



hi the Court of Common Pleas of Uackaivanna County, No: 1620, 
September Term, 1900 

RULE TO SET ASIDE VMRDICT, AND FOR A NEW TRIAL. 

John Tot vs. John Kelopky, et al. 

At conimon law the court had no power to set aside a judsrfhent regular on its fac<^ 
after the expiration o' the term at wlilch the judgment was entered. 

• X^^ control of the court over the Judgment for that purpose is eiiuitable. 

Messrs. Chase and Mahon, for PlaintiflF. 
Me-ssrs. \'osburg & Dawson, for Defendants. 
Opinion by Edwards, P. J., May 4, 1903. 

This case vvas regularly on the trial list. It was called in its order 

• and no one a])pcarQd for the defendants. A verdict was taken in favor 
of the plaintiff. Judgment was entered upon the verdict and execution 
issued. After the term had expired, defendants, by their counsel, came 
into court asking to be relieved from the defa,ult. It appears that the 
name of detendants' counsel uas omitted from the printed trial list and 
that when the trial list was called he failed to recognize the case as the 
one in which he w?.s concerned. It is also shown that the defendants 
have a good defense, if ]>roven as alleged, to the plaintiff's claim. We 
are disposed, in proper cases, to excuse defaults of counsel. We are 
disposed to do so in this case if we Tiave the power under the law. 
Can we consider a rule for a new trial' which was not applied for during 
the term at which the verdict was rendered? Can we do this after the 
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expiration of the term and after judgment has been entered? It has 
been expressly decided that the common law power to set aside a judg- 
ment regular on its face ends at the expiration of the tercn at which the 
judgment was entered, and that the further control of the court over 
the judgment for that purpose is equitable: Fisher vs. Railway Co., 
185 Pa., 602. The whole question is fully discussed by Mr. Justice 
Mitchell in the case cited. L hder oi-.r common law power we cannot 
disturb the verdict in this case : in the exercise of our equity power we 
may. We think there is ample groind in the present case to grant. the 
defendants the relief pra>ed for. We therefore make the rule absolute 
and we order that the judgment in this case be vacated, the verdict set 
iiside. and a new trial granted. 



J.\ thv Orphans*- Court of Lackawanna County, Xo. 6pj, Scries A. 

IX RB EST. OF JOHX HAXDIMY, DECEASED 

Sur Petition for Citation, .his^ccr and Rcf*lication. 

A Wqueathed B "for and duririK her natiirni life the Uf4e of the premines occupi-d 
by" him. situate on an avenue. A portion of said prenii8es was occupi«)d by 
a bank. Said premises was destroyed by an explosion. 

In an action brought by B. aipiinst the executors of A., claiming a life estate in the 
land and building nnd tl<e rents collected by the executors from the bank, it 
was 

HItlLiD: That the intention of tlie testator was to give the petitton<»r. for and dur- 
ing her natural life the use of the premises occupied by him, and not an es- 
tate for life. 

If A. intended to give the whole properly he would have used apt and explicit woi*rts 
and terms. Just as he used apt and explicit words of limitation to expresH his 
intention. 

Th%» words "the use of the premises* and "occupied by him." are expressjve of ths 
purpose for which the toftator desired the property to be used and nre ev- < 
plnnatory of his bounty, and clearly expresses a restrictive condition or stipn-; 
Intion that cannot be co:i>.trued in nny other way. 

A larger estate will not' be implied where a smaller one is expressly granted. 

If any thing is distinctly and authoritatively settled in our law, tt Is. that in the 
Construction, of wills, the intent of the testaor. collected from the words and 
lonaruagc of the whole will must be the guide to legal conclusion, and ln>? 
governing principle of judgment. The intent must, therefore, be governed 
from the words of the will., ns such words are understoo<l and accepted by 
the iomm<>n mind. 

It is true that in cases where, the courts have established a construction upon a 
given collocation of wouls. siuh flcolslon would be entith^d to great respect 
and consideration where words i.^ Imilar collocation, and like import, occurrrrt 
in -another will; but it would only lie regarded as a key and help to the t<Mie 
construction. Shades of dlfCerenoe. will always o-.'cur. and therefore, as :»1i- 
scriute authority, cases are of little authority in the . true constniotlon of 
testamentary dispositions by will. 

\Vtlls must be conformable to the rules of law; but this is not and can not b» ap- 
plied to the construction of words; it relates to the langun«e and iuient ,{»( 
the estate or Interest granted. 

All things being equal, the natural and literal import of words and phrases Is pre . 
sumed to have been intended; each word is to have its effect If the ^ener.il 
intent be not thwarted thereby. 

The inconvenience or absurdity of a devise is no ground .far varying the ocMisiri 
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tion, where the terms of it are unambiflruous, nor Is the'fa<it that the testator 
did n6t foresee all the ccmsequences of his disposition a reason f<H* varying; it. 

j\Ies&rs. S. B. Price, H. A. Fuller and P. F. Loiighran for peti^ 
tioiicrs: 

Hon. H. W;. Palmer for exeaitors. 

Opinion by Sando, P. J., Noveihber 14^ 1903. 

The petitioner claims, that she is a life tenant of the property, 
kn()wn as No. 420 Lackawanna avenue, in the City of Scranton, and as 
si^h is entitled to the use and occupancy of the whole. 

Judge Handley died on. the 15th day of February, 1895^ testate; 
the City of Scranton being ^i the time of his death his place of resi- 
dence. By virtue of the will the estate of the testator, teal and personal, 
is under the management and control of his e^feeutors and their succes- 
sors. 

The validity of th^ petitioner's contention must depend on the in- 
tention of the testator, under the provisions of whose will she claims. 
The words of the will to be construed are : "Item. I give and bequeath 
to Anme Hafey, my faithful housekeeper, for and during her natural 
life,' the use of the premises occupied by me, situated at No. 420 Lacka- 
wanna avenue, Scranton, Pennsylvania, together with the use of all the 
; .fumitureand fixtures now in and upon said premises fice of charge and 
in acldition thereto I hereby bequeath her the sum of five thousand dol- 
lars, and I direct my executors to pay the said Annie Hafey the sum of 
one thousand dollars per year for and during her natural life, said 
annual sum to ht paid monthly on the first day of each month.-' 

The bviilding. No. 420 Lackawanna avenue, was occupied by the 
testator as a dwelling house and law office ; and by -the Merchants and 
Rfeclianics Bank. The bank occupied on the first floor, the large bank 
room, bank vault, together with the use of the room in the rear for the 
directors or the officials to transact the business of the bank, and the 
use also,of one; coal vault in the front. Judge Handley. occupied a por- 
tion of. the cellar, the hall and rear room on the first floor; and the sec- 
ond.', third and fourth floors for dwelling purposes. 

After Judge Handley died, the bank continued to occupy the part 
of the .building leasjed and used for banking purposes; the executors 
collected and distributed the rents, as by the will directed; and the peti- 
tioner occupied the part used by testator before his death and used the 
funiiture and fixtures until August 4, 1900, when the buildinig was de- 
" moHshed by an explosion, the cause unknown. 
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The testator's executors have from the date of his death, until thft 
4th day of August, 1900, collected the rents from the bank, and in 
their annual account, have credited the same among the assets of the 
estate. 

The petitioner clainis, imder the provisions of the will, a life es- 
tate in the land building, and the rents heretofore collected by. the exec* 
utors from the Merchants and Mechanics Bank, the tenant occupying 
the building before it was destroyed, and also any rents which may be 
hereafter collected, and for use and occupancy. 

In Hunter's Estate, 6 Pa. 106, Coulter J., says: 

**If anything is distinctly and authoritatively, settled in our law, it 
is, that in the construction of wills the intent of the teistator, collected 
f.oni the words and language of the whole will, must be the guide to 
legal conclusion, and the governing principle of judgment. The intent 
mu*Jt therefore be gathered from the words of the will, as such words 
are understood and accepted by the common mind." Again he says: 

*'It is true, that in cases where the courts have ep^blished a con- 
struction ppon a given collocation of words, such decision would be 
entitled to great respect aiid consideration, where words of similar col- 
location, and like import, occurred in another will; but it would only 
be regarded as a key and help to the true construction. Shades of dif- 
ference, will always occur, and therefore, as absolute authority, cases 
are of little authority ip" the true construction of testamentary disposi- 
tions by will." 

Wills must be conformable to the rules. of law; but this is not and 
cannot be applied to the construction of words ; it relates to the nature 
and extent of the estate or interest granted ; 2 Atk. 580. 

The plain and unambigouous words of the will must prevail and 
cannot bie controlled or qualified by any. conjectural or doubtful con- 
structions grow'ing out of the situation, circumstances or condition of 
the testator, his property or the natural objects of his bounty. Schouler 
on Wills, 520. 

All things being equal, the naturaland literal import of words 
anc- phrases is presumed to have been intended; each word is to have 
its effect, if the general intent be not thwarted thereby. Ibid. 529. 

The inconvenience or absurcfity erf a devise is no ground for vary 
ing the construction, where the terms of it are unambiguous, nor is the 
fact that the testator did not foresee all the consequences of his disposi- 
tion a reason for varying it. 3 Jarman on Wills, 706. 

The first thing is to ascertain what the object of the testator is; the 
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next, whether it is such as the rules of law and equity admit. This 
is the substance of the common sense and the law on the subject. 

In the present case, what was the true intent of the testator, ac- 
cording to the common acceptation and meaning of the words which he 
uses for the purpose of expressing that intent? 

The petitioner is described as the testator's faithful housekeei>er. 
It was the testator's intention to provide her with a home at the place 
where she then lived, with the furniture and fixtr.res to make her com- 
fortable. His bequest of one thousand dollars a year was for mainten- 
ance and the bequest of five thousand dollars was for emergencies. If 
he had intended she should have hi addition the rent received from the 
bank; he would have said so. In this case there seems to be no am- 
iTiguity latent or patent. 

The. intention of the testator was to give the petitioner, '* for and 
during her natural life, the use of the premises occupied by" him, *'situ- 
ate at. 420 Lackawanna avenue," and not an estate for Hfe. 

1 1 he had intended to give the whole property the language would 
have been, **I give and bequeath to Annie Hafey, my faithful house- 
keeper, for and during her natural life the use of the premises, situated 
at 420 Lackawanna avenue, together with the use of all the furniture 
and fixtures now in and upon said premises." 

I^hat he did not intend to give the whole is very clear because the 
gift is liinitecf to **the premises occupied by me." Eithet these words 
must be expunged from the will, or they must be giyen their full weight. 

What then were the premises occupied by the testator ? He cer- 
• tainly did not occupy that portion of the building used by the bank. 
The possession of that portion of the building was not in him, but in the 
bank. The occupancy was not by him. When he used the words of 
limitation, it was with some puqx)se. Had he intended otherwise he ' 
Avould have said so. 

The; subject of the gift is described as "the use of the premises," 
and the premises are defined by the phrase "occupied by ine," and "situ- 
atoti at 42D Lackawanna avenue. ' ' 

The estate given to the petitioner i.s expressly limited to an estate 
for iiffe in the premises "occupied by me:" and we- have no difficulty in 
reaching the conclusion that the intention was that she should take only 
an estate for life, in the part or portion occupied by the testator. 

The testator has used a])t and explicit words of liir.itation to ex- 
press his intention. If he had intended to give a life, estate in the whole 
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InnkliiTp: he woitlcl hav€ exi^ress.cl that intention by the use of equally 
apt fjul explicit words aixl terms. 

] >y the terms of the will the petitioner took an estate for life m the 
"pronjises*'. occupied by the testator. The estate, in the premises cannot 
be enlarged to an estate for life in the entire projperty, 420 Lackawanna 
avenre. 

Th.e words "the use of the premises" and "occupied by me" ar€ ex- 
pressive of the purpose for which the testator desired the property to be 
t\sed and are explanatory of his bounty, and clearly express a restrictive 
condition or stipulation that cannot be construed in any other way. 

A largfer estate will not be implied where a smaller one is expressly 
granted. Schoulder on Wills, 632. 

The most comprehensive words of descri'ption applicable to real 
estate are tenements and hereditaments ; "as they include every species 
ct realty, as well corporeal as incorporeal. The word "lands" is not 
ecjually extensive ; it would not comprehend incorporeal hereditaments. 
2 Jarman on Wills, 382. ' 

The word "premises," wHicli literally denotes that which is already 
stated,, should depend for its breadth upon the expression to which it 
refers. Schouler on Wills, 553. 

A device of the house "now occupied by me," or my house lot will 
not iJ^clude adjoining property occupied by tenants. Brown vs. Salton- 
slall, 3 Mete. 423. 

In Doe vs. J*arkin> 5 Taunt. 321, & i Marsh. 61, the testator de- 
vised- in these words : "All my messuage in T., now in my occupation." 
Tlie testator had two messuages in T., of which he occupied only one ; 
and it was held that only on passed by the devise. 

In the. present case the words of the bequest are clear and entirely 
sufficient to control their obvious meaning. In no sense could the 
t('st;itor be considered to have the occupation of that part of the build- 
in.tf in the tenure of the bank. What the testator did occupy was certain. 
Tiiere is no ambiguity in the will itself. The intention and the language- 
are l.oth clear. The words used are not the land or building, but, "the 
use of the premises occupied by me."- He meant merely to limit and 
locate the premises "occupied by" him. "Occupied" implies actual 
Ijossession, not constructive possession. This limitation must stand 
as it Vv'as, true or false, at the time it was niade. If the testator did not 
occupy the part in the tenure of the bank at the time he made 
his vviil, though he might afterwards have acquired the actual posses- 
sion of it, yet it would^not pass under the will. The lease to the bank 
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was for rent resented in money. Had Judge Handley entered without 
leave of the tenant, he would have been liable as a trespasser. 

The word ''occupied*' has a legal meaning. It is where possession 
and management is in a person. 

The bank therefore, and not the testator, must be considered as in 
possession -and occupation of such part of the building in question as 
was described in its lease. 

The application of the words to the proper subject of the bequest, 
support the inference that the testator meant to give a life estate in 
. tl^e "premises occupied by" him, and not in the entire building. 

I'he term "occupied'* both in a popular and legal acceptation, has 
a known certain and definite meaning. It cannot be said that any person 
Toccupies a building which is in the tenure, actual possession and man- 
agement of another. The term, in legal acceptation, implies use and 
possession. We must understand the "premises occupied by me" as 
* iTsed in the common popular sense, according to which, the part of the 
building in possession of the bank was separate and distinct from that 
occujiied by the testator. 

There is no question, whether the testator was in point of fact, in 
the actual possession of the part used by the bank, at the time of making- 
hiH will, or at the time of his death. 

We are asked to say that the premises in the occupation of the 
tcstitor meant also the part in the occupation of the bank as a tenant. 
It would be requiring^ us to understand more by the phrase "premises 
occupied by me" than the ordinary or legal sense would warrant. It 
would be extending it to a part in the possession of another. The 
phraseology of the bequest shows that the testator intended to limit it 
to that of which he himself was then in possession. 

By applying the bequest to the premises in the actual possession of 
the testator, there would be harmony and consistancy between the thing 
nnd the subject, and every part of the description. The incongruity 
woiild be created by applying the bequest of the premises, which were in 
the possession of the bank. The convenint enjoyment and use of the 
premises devised, show no necessity for the part used by the bank. 

There can be no doubt that the only subject in the mind of the tes- 
tator, when he made the gift, was "the use of the premises occupied 
by'' him as it then was and always had been, and that .he intended to 
give the petitioner the use of the premises, "together with the use of all 
the furniture and fixtures now in and upon said premises free of 
cliarge," and that he did not intend to include in the gift a life estate 
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ill the building situate at 420 Lackawanna avenue. Tlie word "now'' 
seem? to be used emphatically, so as to leave no possible doubt as to the 
identity of the thing devised. 

In Wusthoff vs. Dracourt, 3 Watts, 240, the Supreme Court, con- 
strued a devise of a house, in which the testator said, "Reserving, how- 
ever, two of the rooms of said house for" the use and during the life of 
\X., I devise by this fourth article, that the widow W. may have the 
choice of those two rooms which shall best suit her, because I desire 
that the said W. should be sure of a shelter during the time she may 
have TO live." This reservation, the court says, vests in W. an estate in 
the two rooms for Hfe, of which she may make any disposition. It does 
not create a mere easement for her personal use ; she might occupy it 
herself, or let it to another, receiving from it the rent it produces. 

We think we perceive the clear intent of the testator manifested 
ill the whole, and every provision of the will taken togetfier, and. that 
is the light we have followed in arriving at the conclusion we adopt. 

The intention of the testator was to give Annie Hafey, the peti- 
tioner, the use for life of the premises occupied by him "situated at" No. 
420 Lackawanna avenue, and not an estate for .life in the whole 
proiXTty. 

Entertaining these views we hold that the petitioner is not entitled 
to the specific relief prayed for and her petition is therefore dismissed. 
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Term, igoi. 

RULE FOR A NEW TRIAL 

Michael Heffron rs. The Scranton Railway Co. 

A man who nteps off a movlnjr car and does' not waft until It stops, is himself griiHtv 
of negligence and would have no right to recover in a suit for damages if he 
was injured by reason of his getting off in that way. 

'J'here is one exception to that general proposition, which is. if a car is about to 
stop, while it Is not exactly stopped and a person believing that it is actually 
.stopping, or practicably stopped, steps off while it has a slight motion ami the 
car is suddenly Jerked forward and he falls, then it would be a question fr>r 
the Juir to decide whether a man, under those circumstances would be gulUy 
of contributory negligence. 

This exception is probably more frequent in connection with street car compaiii«>a 
than with steam cars, because street cars stop very frequently, at the cor- 
ner generally of each street, at the intersection of streets and every block. 

When the court inadvertently uped the word "motorman" instead of the word "con- 
ductor," the inadvertence is too slight to warrant the granting of a new 
Jtrial. 

Where a Judge dealing in his charge with voluminous fact.s, in tfie hurry of a 
trial, makes a slip, it is the duty of counsel to call his attention to it and thon 
give him an opportunity to rectify It. When this is not done and the point Is 
raised for the first time in the Appellate Court, the error must be serious to 
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induce that court to reverse, especially when all fatts had been le't 
to the Jury with the caution to remember them. 

A man'? person may be exhibited to the jury in cases for damages for injuries and it 
m»y be desirable, in some cases, to halve the physician conduct the exhibition. 
.)>ut it is not certain that it is necessary for a doctor to repeat his teBtimony. 
which was full and elaborate on every point, by stepping down from the wit- 
ness stand and conducting an oculaf demonstration of the plaintiff's person. 
This is particularly so when the ihjury is so obvious that no legal puri>o.-u 
could be subserved by allowing the doctor to practically repeat a lai^e por- 
tion of his testimony In front of the Jury box. ; 

Before a new trial can be granted on the graurid of after disc6vei!ed evidencie. it 
must appear that the testimony could not have been secured at the former 
trial by the exercise of due dIUgence. 

Messrs. Vosburg & Dawson for plaintiff. 

Mr. Everett Warren for defendant. 
Opinion by Edwards, P. J., Aug. lo, 1903' 

The verdict was fpr the defendant. The plaintiff is asking for a 
new trial and assigns numerous reasons therefor. At the afgiiment 
coinisel confined themsehves to four of the reasons.^ The other reasons, 
in our opinion, need not be discussed. Nor were they discussed by 
counsel on either side. 

(Outside of the question of the extent of plaintiff's injury, the mat- 
ters involved in the case were the negligence of the defendailt and the 
contributory negligence of the plaintiff. The plaintiff was a passenger 
on defendant's car and was standing on the rear platform. He testifie^l 
that the car, in answer to a signal, stopped for a moment at Mary street, 
where he wanted to get off, but that before he had time to get off, -the 
car suddenly started throwing him oh the ground; dragging him- some 
distance and causing a dislocation of the shoulder and other injuries. 
The contention of the defendant was that th<e pilaintiff jumped from the 
car while it was going, without waiting for it to stop and at a distance 
of about 40 feet from Mary street,. tjiu;s contributing to his own injury. 
As U> the manner of the accident, the plaintiff was the only witness on 
his side. On the side of the defendant, the chief witness was the con- 
ductor, who was corroborated by the motorman on some points. An- 
oth'.T witness, Thomas Gallagher, testified that he saw the 5iccident He 
was called by the deefnse; but his credibility as a witness was so ser- 
iously attacked, that we may well leave him out of our consideration of 
the case. At any rate, his evidence is not called in question in any way 
on the rule for a new trial. The reason we refer to the witnesses; that 
is, the plaintiff, the conductor and the motorman is, because this brings 
up to The consideration of the first reason for a new trial, the first in the 
ofder of counsel's argument. 
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I. The plaintiff was preju(lice<l because the court in two places in 
its charge inadvertently used the word **motorman" instead of ''con- 
ductor-" 

This reason leads us to an examination of the charge. The two 
parts of the charge complained of read as follows : "Did he (the plain- 
tiff) get off when the car stopped? and while h^ was getting off, did 
the car suddenly start? Now, if he did, then the company was negli-. 
gent, and it would be liable in damages to the plaintiff. If he did not 
^et off in that way; if the testimony, say of the motorman, is correct, 
that the plaintiff got off beore he reached Mary street, thirty or forty 
feet away, as the evidence might be ; if he got off of -^ car while it was 
moving and before it stopped, then he would be guilty of contributory 
negligence. He would be doing that which he had no right to do. * * * 
If you believe the testimony of the motorman that while the car was 
coming up and ,thirty or forty feet before it got to its regular stopping , 
place at Mary street, the plaintiff got off in the manner, testified to by 
the motorman, then, of course, he did what he had no right to do and he 
would be guilty of what is called in law, contributory negligence." We , 
do not think»the jury could have been misled by so slight an inadvert- 
ence, especially when other parts of the charge relating to the same mat- 
ter are considered. We quote further : "The testimony upon this point 
is to be found in the evidence given by four witnesses, You have the 
testimony of the plaintiff himself. You have the. testimony of the con- 
ductor. Now, those/ two are the main witnesses. In addition to the. 
testimony of the coitductor, you have the testimony of the motorman, 
nhich necessarily does not cover all the ground testified to by the plain- 
tiff and by the conductor, but supplements the testimony of the conduc- 
tor to some extent. There you have those three witnesses : Heffron, 
the conductor, and the motorman who are telling you how this accident 
happened. Another witness has gone on the stand, Thomas Gallagher, 
and Jie also detailed *the manner in which this acciden: occurred." In 
discussing Gallagher's testimony and the attack upon it the court in its 
charge says : "Now, if you want to, and you have the right to under this 
testimony, discard Thomas Gallagher's testimony absolutely. That is, 
you may come to the conclusion that under the evidence in this case .it 
would bie unsafe for. a jury to believe testim.pny that comes before it 
from a witness who is attacked in"the-maaner that this witness is attack- 
ed by the testimony of 'other witnesses'. But his testtmony is loi" vou, 
and it is for yoji to decide whet }cu v/ill do with it. If you give 
him any credibility, or his testimony any credence, then, of course, he 
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would be a witness in addition to the motorman^ and the conductor and 
the plaintiff himself. If you discard his testimony entirely, then, of 
course, the testimony as to how the accident occurred depends upon the 
» testimony of three witnesses, the ones I have mentioned, that is, the 
plaintiff, themotorman and the conductor." 

Again : "The issue is squarely raised in this case by the testimony 
of the plaintiff on the one side, and of the conductor supplemented by 
the testimony .of the motorman on the other side." Between this last 
extract and one of the parts of the charge complained of by the plaintiff, 
only three lines intervene. Nor can we overlook defendant's fourteenth 
point and the answer thereto : "Fourteenth : In this case you have the' 
sole witness for the plaintiff as to the facts of the accident in the plaintiff 
himself. On the other side you have the conductor, not now in the em- 
ploy of the company, whose credibility has not been attacked in any way 
by the plaintiff ; you have the motorman, who is in the employ of the 
company, and you have the testimony of another' witness, and the 
question for you to determine is whether the testimony of these three 
witnesses does not outweigh the testimony of the plaintiff, even if you 
were able to gather from his testimony, in the confused way in which it 
was given, sufficient facts upon which to base a claim for negligence on 
the part of the plaintiff, free and clear of any contributory negligence 
on the part of the plaintiff. Answer. The facts stated in this point are 
for your consideration. The credibility of all the witnesses is for you. 
I instruct you as requested in this point." 

If we thought for a moment that the jury could have beeq led 
astray by the instructions referred to, we would not hesitate to grant a 
new trial ; but we cannot conceive this to have been possible. The 
ca.ses cited by plaintiff's counsel are not in point. The case of Alvord 
vs. R. R. Co., 128 Pa,, 42, deals with a serious misstatement of a witness' 
testimony. Reel vs. Martin, 12 Pa., Sup. Ret., 340 is of a similar char- 
acter. It was an action for damages for malicious prosecution. The 
trial judge said : "You can also allow such damages as you think prop- 
er for the mental pain actually suffered by him while in the cell at Ox- 
ford.' As a matter of fact the plaintiff had not been an occupant of a 
cell. The case of Taylor vs. • Burrell, 7 Pa., Stip. Ct., 
461, cited by plaintiff's counsel is authority against his proposition. We 
think the opinion of the court in the case is a fair statement of the law in 
such matters. We quote a part of the syllabus : "Where a judge, deal- 
ing in his charge with voluminous facts, in the hurry of a trial makes 
a slip, it is the duty of counsel to call his attention to it and then give 
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him an opportunity to rectify it When this is not done, and the point is 
raised for the first time in the appellate court, the error must be serious 
to induce that court to reverse, especially when all the facts had been 
left to the jury with a caution to remember them. There is ijo general 
unbending rule which requires counsel to interrupt the court to correct 
every misstatement of law or fact which they may conceive is being 
made, and such duty will not l)e imposed in the case of an inadequate 
or one-sided charge, nor in the case of. the misstatement of a pivotal^ 
fact, but there are cases, like' the case at bar, where it may fairly be said 
to be the dtity of counsel to call the attention of the court to an evident 
misstatement of fact, if such misstatement is to be relied upon as 
error." We are of the opinion therefore that this reason for a new 
trial ir untenable. 

2. The court erred in refusing to permit the plaintiff's physician/ 
Dr. Butler, to show and explain plaintiff's injury to the jury. 

The main difficulty with this assignment of error is that, whether 
well founded or not, it is not material in view of the verdict There Was 
no question but that the plaintiff was injured in the accident. The de- 
fendant conceded this and the concession is on the record. The plain- 
titT's shoulder was dislocated, and if the accident occurred by reason of 
tlie negligence of the defendant, without fall It on the part of the plain- 
tiff, the question of damages was only ond of t\te amount the plaintiff 
was entitled to. Evidently the jury did not reach the question of dam- 
ages. They fornd for the defendant, either because the defendant was 
not negligent or because the plaintiff contributed to his own injury. 
Nor are we convinced that, under, the facts and circumstances of this 
case, it was necessary for Dr. Butler to repeat his testimony, which was 
full and elaborate on every point, by stepping down from the witness 
stand and conducting an ocular demonstration of the plaintiff's person. 
To say the leasts the. doctor's additional testimony would b^ necessarily 
cumulative. Let it be said in" this connection that the plaintiff was not 
prevented from putting his person in" evidence. Referring to the 
^stenographer's notes we find the ruling on this point to be thus: "We 
will not allow that.. If you want to show this man's arm .to the jury, 
T will permit you to do sov" We agree with plaintiff's counsel that a 
man's person may be exhibited to the jury in such cases as this and 
that it may be desirable in some cases to have the physician conduct the 
exhibition, but we did not deem that necessary in the present cas^. *^^ The 
plaintiff's injuries had been fully described. Over one hundred pages^ 
of the testimony are on this question. Plaintiff had been ei^mined a 
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w«ek or so before the trial by Dr. Butler and Dr. Dolan, respectively 
representing the parties t& the case. The plaintiff himself, when on 
the stand, was asked to lift his arm. He could not 3o it beyond a cer- 
tain point. This demonstration was repeated. ^he',paralysis of a por- 
tion of the arm was so obvious that we could find no good or legal pur- 
pose to be subserved in allowing Dr. Butler to practically repeat a large 
portion. of his testimony in front 6f the jury box. 

3. The court erred in charging the jury that the plaintiff *s case 
diid not come- within the exception to the generalrule that one is guilty 
of contributory negligence who gets off a moving car. 

Counsel must have misapprehended the instructioii^ of the trial 
judge on this poii^*- The question was left to the jury in the following 
language: "A man who steps off a moving car, and does not wait un- 
til it stops, is himself guilty of negligence and would have, no right to 
recover in a suit for damages if he was injured by reason of his getting 
off in that way. There is one exception to that general proposition. 
The exceptions are rare, probably, more frequent in * connection with 
street car companies than with steam cars, because street cars stop very 
frequently, at the corner generally of each street, at the intersction of 
streets, every block, and the exception is this: That if a car is about 
to stop, while it has not exactly stopped, and a person believing that it 
is actually stopping or practically stopped, steps off while it has a slight 
motion, and the car is suddenly jerked forward, and he falls, then it 
^'ould be a question for the jury to decide whether a man under those 
circuipstances would be guilty of contributory negligence. I think you 
can appreciate the reason for the exception when I say that the excep- 
tion involves a car that is about stopping although it has riot exactly 
sjopped; It simply means a lee-way of a very- few feet. That is,, the 
car is act^ially iii motion and at the same time it is about stopping;. Now, 
if a person getis off lindpr those circumstances, or tries to get off, and 
the car starts suddenly and he is injured, we would have to submit such 
a case to the jury. Now, while I am telling you what the law is upon 
an exception of that kind, I dp not want to intimate to you that this^ case 
comes within the exception ; but it is my xluty to tell you wliat the 
law is." 
. It must be remembered that the plaintiff's testimony was to the ef- 
fect thSit the car had stopped before he attempted to get off and that 
while in the act of getting off it started suddenly. This was the conten- 
tion of the plaintiff and the theory upon which the case was tried. 
Nevertheless, after the case was closed and the points on bbtji sides sub- 
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mitted,Vcoutisel for. plaintiff called oirr attention to the exception to the 
general rple and submitted two additional points. \ye refused to con-, 
sider them because, they were not submitted before the argument to 
. the jury, as the rule of court requires ; but we submitted the question to 
the jury in the general charge. On a review of the case we are satis- 
fied now that there was not Sufficient testimony to permit the jury to; 
find that^the case ciame within the exception to the general rule. It will 
.not do to extend the doctrine laid down in Walters vs. Traction Co., i^l 
Pa., 36, and Powelson ys» Traction Co., 264 Pa., 474, too far. This 
doctrine should be invoked, only when the facts call for its appli'catibti. 

4. After-discovered: evidence. 

Reasons for a new trial were filed April 7th, 1903, and at that time 
permission was given plaintiff to file additional reasons within . fifteen 
days after the evidence was* transcribed. The additional reasons \yere 
filed. May ist Nowhere in these reasons do we find the name of Leon- 
ard Khapp as an after-discovered witness, or any statement as to his 
evidence. One of the couni^el for plaintiff, since the argument of the 
rule for a new trial, has informally stated to lis that an affidavit was 
prejpared and sent to the prothonotary's office; but we find no such rec- 
ord. The affid^ivit of the other witness, Edward J, DaViJs;, was filed Smd 
his nahie is given in the reasons for a new trial. We are disposed to 

' overlook the technical defect and to consider the question of the after- 
discovered evidence on its merits. Wkhout discussing here the various^ 
conditions, that must exist t)€fore a new trial can be granted on the 
jjrouhd of after-discbverecF evidence, there is one essential requirement, : 
viz., that the testimony could riot Kai/e beeft secured at the forWr trial 
by the exercise of due diligenc. The evidence takeii- fails absolutely to 

. nieet this requirement. The witness Davis had informed the plaintiff 
that he was on' the car at the time of the accident. He gave the plain- 
tiff this information about two weeks before the trial. Very little eU 
JFort on the part of th© plaintiff would "have secured the presence of 
Uavis as a witness, and a single question 'to Davis would have disclosed 

. the fact that Knapp was on the car at the same time. Unless we are pre-- 

; pa'rpd to throw down all barriers in the consideration of the question of * 
after-discovered evidence, we should iifot disturb the verdict in this; 
case on this ground. 

We are of the opinion that, the verdict of the jury is sustained by 
the law and the evidence, and we therefore discharge the rule for a new 
trial. 
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In the Court of Quarter Sessions of Lackawanna County, ' No. 18, 
December Sessions, ip02, 

RECEIVING STOLEN goods: 

Commonwealth vs. Harry Williams. 

It Is safe for a Junk dealer to go to the houses throughout the country .and to buy 
property which has been used for domestic purposes and has been discarded; 
but it is not safe even with such articles as these for a Junk dealer to* buy 
them of children, because a dealer ougrht to buy, as a general rule, from the 
owner o^ the property or his authorized agent. 

When it comes to iron pipes and brass valves and axles* then it is the bounden duty 
of a Junk collector to. And who the actual owner of the axle or the brass 
Valve is. • 

He should go to the owner, and if it is offered to him by anybody besides the 
owner, he should refuse to buy, or else take the man or the boy, who offers 
it for sale, to the owner of the property and then make the bai^gain. 

District Attorney W. R. Lewis for Cohfimonwealth. 

Messrs. H. L. Taylor and George S. Horn for defendant 

Opinion by Edwards, P. J., May 4, 1903. 

The defendant was convicted <Si receiving stolen goods. He 
bought of hoys of tender age a car axle or a piece of iron of a siriilar 
character. The defendant owned a horse and wagon and went through 
tfie country buying and collecting junk- In our charge to the jury we 
used the following language: ** While I do not wish anything that I 
might'say to influence the jury se far as it regards this particular .case, 
I do want to state that I know of no kind of a criminal oflPeflse ttet 
concerns the iriterest3 of young boys so much as the oflFence charged In 
this indictment. Case after case comes into court and boys are brought 
in as these boys are brought, and it is in the interest of the community 
that a jury, when a case of this kind does come, sliould investigate it 
closely, should consider the evidence carefully, and should follow the 
instruction of the court as to the law. * * * It is well that I should 
state something as to the business of collecting juiik throughout the 
coinmunity. It is a risky business for any person that is engaged in it ; 
he is liable to purchase stolen goods not knowing that they were stolen, 
and there is fhe temptation for him to purchase stolen-goods, especially, 
from boys, because he gets the ^ood« for a very small consideration/ 
jTherc is a temptation to profit by the traffic in stolen goods. So you 
-see.tiiere is a risk; which naturally attends the business. Even a careful 
and a prudent juhk collector might go through the country and come in- 
nocently iftto the possession af stolen goods. Of cour;5e he could riot be 
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Convicted ;of receiving stolen goods, unless he knew they were stolen, 
At the sarpe time there is 'the temptation for a junk collector to go 
through the community and to induce boys to steal goods and sell thein 
to him so that he can buy them cheaply. A very small consideration, ac- 
*bording to yorr experience and mine, five cents or ten cents or. fifteen 
cents, as it is alleged was the amount involved for an axle in this case, 
is* a great temptation for a hoy. So you can see what the risk is attend- 
ing this bi'siness, and what a temptation it is to men who are not 
strictly honest. It is safe for a junk dealer to go to the houses of the 
people thrprghoi't the cpintry and to buy property that has been used 
for doiresfic purposes and has been discarded; old stoves, old and dis- 
carded wash boilers, old teapots, rags and things of that kind that have 
seen their day in iise in the family ; these matters it is perfectly safe for 
a jink dealer tp bry, but it is not safe even with such articles as these 
for a jrnk dealer to buy them of children, because a dealer ought to buy 
as a general ri-le from the owner of the property or his authorized 
r gent. That is the rrle and the law of the commercial world. If you 
V. ant to bry an article you buy. it from the owner of the article or ebe 
you buy it from his agent, from a person who has authority to sell. As 
I say it is reasonably safe for these junk collectors to go around the* 
country and bt:y such articles as I have indicated ; but when it comes to 
a different class of articles, when it comes to iron pipes and brass valyes 
and axles, srch as the one that has been produced here, then I should 
consider it the bof nden duty of a junk collector to find who the actual 
owner of the axle or the brass valve is.' And^t'only wish that my voice 
coifld reach every junk collector and every junk dealer in this county, 
so that they could understand that it is not safe- for them to buy what 
is known as* company 'property, that is, property used in connection with, 
mines or macliirie shops or public works, and especially that it is'abso^ 
lutely unsafe for them to buy such property from boys. ^They should 
go to the owner,' and if it is oflFeried to them by any body besides the 
owner they 'should refuse to buy or else take the man or the boy tha.t- 
oflFers it for sale to the owner of the property, and then make the bar- 
gain. 

"Here is a go6d illustration ; an axle of this kind. The first ques-^ 
tion that tvould suggest itself is, where did 'one get it? whose is it? 
Certainly it didn*t^belong to a boy 14 years of age; that is impossible; 
that is it would be unreasonable, at any rate, that a boy should be the 
owner of property of this kind, or that he should be the agent for the 
sale of it. Now I am stating thisnot in the discussion of this case, but 
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as an illustration and for the purpose of letting you understand and 
everybody else that is.^vithin the reach of my voice, that a junk dealer 
has no business to deal in property, of this kind without dealii^ with 
the owner himself or with his authorized agent." 

Counsel for the defendant ^contends that the somewhat emphatic* 
language used by the corrt, as indicated in the foregoing extract from 
the charge, might have prejudiced the minds of the jury against the 
defendant. It is difficult to. decide whether it did or not; it might have 
done so. We propose to give the defendant the benefit of the doubt on 
this question. At the .same time our execration of the practice by junk 
dealers of buying, from sniall boys, pieces of iron, brass and. copper, 
that have apparently been rsed around railroads, machine shc^s a^d 
mines, l& not one whit diminished. The language used would probably 
be more appropriate in pronouncing sentence upon the defendant thai^ 
in a charge to the jury. Nevertheless, after proper consideration and 
having in view that fair, calm and dispassionate administration of jus- 
tice which courts should always observe, we have decided to make the 
rule absolute in this case. 

Tl^e verdict is set aside^ and a new trial is awarded. 



-An unm;arried >yoman who is an imbecile and incomptent to testify 
is. held, in State ex rel. Yilek vs. Jehlik (Kan.) 6i L. R. A. ^5) to have 
noijight to institute and prosecute a proceeding in bastardy. 

A contract by which; aii insurance company Ipjahing money oh the 
security of a piaid-up policy issued 'by it may, at its option, require a 
surrender of the policy for its cash value upon default in payment of 
the loan or interest thereon, is held in New York Life Ins. Co, vs: Curry 
(Ky.) 6i L. R. A. 268, to be void. . ^ 



A certificate of stock of a corporation, expressed . on its face to be- 
transferrable only on the books of the company at its office, personally 
or by attorney, on surrender of the certificate,* and transferred iii blank 
upon its. back, is held, in Farmers'v Bank z;, Diebold Safe 4 L. Co. 
(Ohio) 58 L. R. A; 620, ncf to be a ncfi^otiable i^^ 



Ovens, engine. boilers, and shafting placed by a tenant in a 
leased building for catrjrying on the bakery business with the inten- 
tibn of removing them, are held, in .Baker vs. McCIurg i(Ill.), 59 
L. ti; A. 131^. to be removable as trade fixture^ ; 
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/// the Court of Covimon Picas of Susquehanna County, No. 166, 
January Term, 1902. 

IN EQUITY. 

MOTION TO CONTINUE PRELIMINARY INJUNCTION, • 

Hart Brothers vs. Westcott ct Ul. 

A. in 1816, owned two adjoining; lots of land Nos. 20 and 26 which included all the 
liand covered by a body of water. The same year A conveyed No. 25. the 
Northerly lot. to B. This lot included some few acres of the Northerly xwirt 
of the Jake leavingr the bulk of the lake upon the Southerly lot mentioned* 
lot No. 20. By a separate paper bcaringr same date as. the deed, and which 
recited the deed. A granted B certain water rigrhts which gave B the right 
"to flow the adjoining lot by raising the water in the natural pond." "for the 
reasonable use" of a saw mill and grist mill, "provided he does not raise the 
same on the adjoining lot. No. 20, more than ten feet peirpendicidar from the. 
common or low water mark, nor 96 as to not flow more than two acres of 
land in said lot No. 20." 

In 1848 B conveyed his land and right of flowage to C. Subsequent conveyances, 
accompanied by said right of flowage. Anally vested title in the Consumers 
Water Co.. of Montrose. 

Uncontradicted testimony showed that the right to raise the water of the lake ten 
feet had been exercised from 181& until 1892 for the use of the mills and sub- 
sequently for the use of the water company's reservoir. 

In 1819 A conveyed to <Perklns. the Easterly part of lot No. 20 which did not in- 
clude any part of the lake. 

Ill 1825 he conveyed to Dimock a lot on the Westerly side ot the lake, part of lot 
No. 20. The Northeastern boundaries of this lot are on said lake. 

Jp 1828 Dimock sold thid lot to Bisbee, whose daughter, after his d^ceas«. granted 
to the defendants "the right to cut and remove l*^ from land covered by the 
waters of Jones' lake In which she has an Interest; or which she owns." 

In 1893 Mulford. whose. title is not disclosed but. who is in possession, conveyed 
4% acres of this Dimock lot to Hoyt. being at the Southwesterly part of the 
lake. 
' In the deed to Hoyt permission Is given the defendants "to pass over his land 
and cut and remove Ice." 

In 1827 A conveyed to Post. et. al.., all hie* estate and right to land In Susquehanna 
county, which conveyance would necessarily include the portion of lot No. 20 
and include the land covered by Kaid lake, so far as the same ia located upon 
lot No. 20. 

"The plaintiffs have exclusive right to cut ice. etc.. from the heirs of Post, et. . 
al. by virtue of articles of agreement designated as the exhibits 1, 2 and 3. 
»nd' under this right they base their claim to exclude the defendants from en-/ 
terihg.upon the lake." 

On a motion to continue preliminary injunction to restrain defendants from en- 
tering upon said lake and cutting, carrying away and selling Ice thferefrom,^ 
It was 

HKIjD. that from the foregoing facts th«^ true location of the division llhe between 
the Dimock tract and the tract u rider the waters of the lake, conveyed to^ 
Posts, et. al. was the important ami controlling point Iti the question raised. 

Did the description in the Dimock deed, referring Xo the margin of Jones' Pond, 
refer to t|?e original margin of the pond or the artiflclal margin as it exis-- 
ted at the time of the cpnveyiince, by reason of the previous construction I'f 
the dam of Jones and raising' of the water of the lake ten feet perpendicular? 
If; the natural <margln was Intended, there Is a strip of land along the Southv 
westerly shore of the lake which is covered t?y water, which did not pass In 
the conveyance to Posts, et. al.. but did pass In the conveyance to t>Imock. 
If It wfi.s Intended that the margin of the pond as It then Existed . upon the 
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sround warn to coQstitute the boundary, the whole lake as raised would be 
excluded in the Dlmock and included in the Posts, et. al. ccmveyance. 

If a disputed line is to be tboated by disputed evidence, a question of fact Is In- 
volved which should be passed tipon by a Jury and in such- a ease a court of 
equity has no. Jurisdiction. But a mefe dispute or disagreement between the 
partieil is not sufDcient to oust the Jurisdiction. The dis'pute must arise ftom 
disputed facts. 
/The duty of interpreting the law may as W^l be performed by a chancelor sittings 
In a court of equity as by the same person sitting as Juds9 in a court cif law^ 

The defendants concede the exclusive rlirht of the plaintiffs to the ice upon all the 
rest of the lake except the strip between the original low water mark and 
the margin of the lake as it exists now and has existed since the buildlnp 
of the' dam. 

A deed in to be construied inost strongrly ^gainst the graiftor; ahd If it can enure 
In different ways, the grantee may take it in such a way as shall be most to • 
his advantage. He has his election in which way to take ft. If the deed be 
not expressed with certainty, the grantee shall have the benefit 'of the 
defect. 

Applying this principle of construction to the deed In question, the conveyance 
would carry to the natural low water mark of the pond. 

The right to raise the water of the natural pond "for the reasonable use of said 
mills/' constitutes an easement fai tHe land affected by raising* the water, 
and whenever the mill was abandoned, the right should cease. 
. This construction is sustained by innumerable authorities. 

'A grant of land, bounded by a river or stream above the ebb and flow of the tide 
carries the grantor's title to th^ thread of the stream. 

When a deed, or survey and patent, shows a river to be one of the boundaries of 
a tract. it is a legal deduction that there Is no vacant land left for appro- 
priation between the river and the river boundary of such tract. 

Opinion by Kelly, A. L. J., 45 Judicial District, specially presiding. 
Sept II, 1902. 

A preliminary injunction was grarited restraining the defendants 
fronj entering upon Jones Lake, in Bridgewater Township, Susque- 
hanna County, Pennsylvania, and cutting, carrying away and selling ice 
therefrom. Evidence on the part of both pfeintiffs and defendants was 
heard at the time flxed for the hearing of the itiotion to continue the 
same, and a careful examination of it will disclose that the question 
involved may be reduced to a narrow margin. In order to state it 
clearly a brief reference to the facts proven at the hearing will be of 
some advantage. 

In 1816 Timothy Pickering was the owner of two adjoining lots 
of land situate in Bridgewater Township, in Susquehanna County, 
known as lots Nos. 20 and 25, according to' jason Torrey's resurvey, 
in the^ Benedict Dorsey warrant,' which included all of the land cover- 
ed by \vhat is now called Jones Lake. During that year he Conveyed 
lot No. 25, the northerly lot, containing upwards of 119 acres, to one 
Bela Jones by deed. By a separate paper bearing the same date as jthe 
deed, and which recited it, he granted. certain water rights to; Bela Jones, 
as. follows : **Know all men by these presents, that whereas Timothy 



LACKAWANNA JURISt . 319. 

Pickering, esq., hath sold a certain lot of land in Bridge water, in Suis- 
qtiehanna County, on the waters of Snake Creek, cpntaining 1 19 acres 
and 34 perches, called No. 25 in Torfey's survey, to Bela Jones, which 
has been this day conveyed by deed to the said Bela, and whereas the 
said Bela hath built a saw. mill and grist mill in isaid lot,. and in building 
his mill dam hath occasion to flow the adjoining lot by raising the 
water in the natural pond, it is hereby agreed and granted that he, the 
said Bela, have license to raise the water in said natural poild for the 
reasonable use of said mills, provided he does not raise the same on the 
adjoining lot. No. 20, more than ten feet perpendicular from the com- 
mon or low water mark, nor so as to not flow more than two acres of 
land in §aid lot No. 20." This lot conveyed to Jones included some few 
acres of the northerly part of the lake, leaving the bulk of it upon the 
southerly lot mentioned, lot No. 20. In 1848 Bela Jones conveyed his 
liand and right of flowage to Daniel Searle, who in 1866 conveyed the. 
same to Roger S. Searle, and in 1892 Roger S. Searle conveyied sonio 
four acres of same, being the part covered by the waters of the lake 
and the dam, with right of flowage, etc., to the Consumers WSter Com- 
pany, of Montrose. 

According to the testimony of Roger S. Searle, which is uncon- 
tradicted, this right to raise the water of the lake ten feet his* been, 
exercised by Bela Jones, or his successors in the title during the las.t 
sixty years, and we may reasohably infer as a matter of fact,, that the 
water of thie lake has been maintained at a height of ten feet above its 
natural level from 1816 to the present, for the use of the mill unfil 1892, 
when it was abandoned and destroyed, and since then for the use otthe 
Water Company's reservoir, 

In i8t9 Pickering conveyed to Perez Perkins, the easterly part of 
lot No, 20, containing some seventy-two acres, which did not include any 
part of the lake.. In 1825 he conveyed to Davis Dimock a lot of land 
on the westerly side of the lake, part of lot No*. 20, containing twenty- 
three acres and ninety-eight perches. 

The northeastern boundaries of this lot are on Jones Lake, men- 
tioned in the deed, as follows : ^'Thence north eighty-nine and a half 
degrees east, eight perches, to a post on the margin of Jones' pond; 
thence south ten degrees east, thirty-six perches to a stake near the 
margin of the pond ; thence south forty-three degrees east along, the 
margin of said jpond, one hundred and six perches to the place o.f be- 
ginriii^." In 1828 Davis Dimock a<id wife conveyed this lot to Elisha 
Bisbee, who is noW debased. His. daughter and heir, Hannah Bullard, 
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is living, and subsequent to the filing of the bill she granted to the de- 
fendants the right to cut and remove ice from landa covered l)y the 
waters of Jones- Lake in which she has an interest, or which she owns. 

The heirs and executors of .William J. Mulford in 1893 conveyed 
a four and three-fourths acre piece of this Dimock or Bisbee lot to 
Charles W.Hoyt, being at the southwesterly part of the lake. The evi- 
dence does not disclose the title of the grantors, but the grantee is in 
possession, and his title is not questioned by plaintiffs. In the deed to 
Hoyt we find .in the description ,inter alia : 'Thence north forty de- 
grees west, along the shore of the lake aforesaid to a post and stones 
for a corner." The defendants al§o have permission from Ho>'t to pass 
:over his land and cut and remove ice. 

In 1827 Pickering conveyed to Isaac Post, David Post and William 
Jessup, «11 his estate and right to lands in Susquehanna County, which 
conveyance would necessarily include the portion of* lot No. 20, which 
was not included either in the conveyance* to Perez Perkins or to Davis 
Dimock, and which did include the land covered by Jones Lake, accord- 
ing to its original proportions at least, so far as the same was located 
upon lot No. 20. The plaintiffs have the exclusive right to cut ice, etc., 
from the heirs of Isaac and David Post and William Jessup, by virtue 
of articles of agreement designated as, plaintiffs' Exhibits Nos. i, 2 and 
3, arid it is under this right so acquired that they base their claim to ex- 
clude the defendants from entering upfon the lake. 

From the facts above stated it ^ill be seen that the. tnie location of 
the division line between the Davis Dimock tract and^the tract under 
the waters of the lake, conveyed to the Posts and Jessup, is the import- 
ant and the controlling point in the question now before us. If the 
Davis Dimock tract does not include any land covered by the waters of 
the lake, the lake must necessarily (outside of the small portion located' 
in lot 25 with reference to which there is no controversy) be entirely 
upon the lands belonging to the heirs of Messrs. Post and Jessup, as to 
which the plaintiffs have the exclusive ice privilege li, however, the 
Davis Dimock line runs under the waters of the lake, then between that 
line and the shore the plaintiffs have no rights. Or the question may 
be stated in this manner : Did the description in the Davis Dimock deed 
in referring to the "margin of Jones pond" and -'along the margin of 
tjie pond" refer to the original or natural margin of the pond, or the 
artificial margin a^ it existed at the time of the conveyance, by reason of 
the previous construction of the dam by Bela Jones and the raising of 
the waters of the lake ten feet peqjendicular ? If the natural margin 
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was intended as the boundary, then unquestionably there. is a strip ot 
laiTd along the southwesterly shore of the lake which is now covered by 
water, which did not pass in the conveaynce to Posts and Jessup, but 
which did pass in the conveyance to Davis Dimock; while if it was in- • 
tended that the margin of the pond as ft then e^cisted upon th« ground 
was to constitute the boundary, the whole lake as raised would be ex- 
cluded in thfe Dimock arid included in the Posts and Jessup conveyance. 
If this disputed line is to be located by disputed evidence, a question 
of fact is involved, which should be passed upon by a jury, and in such* 
case a court of equity has no jurisdiction. Such is the general rule laid 
down by tlie authorities : Washburn's Appeal, 105 Pa. 480; Ferguson's 
Appeal, 1 17 Pa., 426. So in this'case, if the facts with teference to this 
line ai'e irt dispute, we have no jurisdiction to settle the dispute in 
equity, even if ter final hearing, and we 'should therefore without hesita- 
tion dissolve the preliminary in juction, which should never issue except 
in a clear case, and which certainly should not be continued after hear- 
ing unless the lax:ts are-clearly with the plaintiff. But a mercf dispute 
or disagreement between the parties is not sufficient to oust the jurist, 

._ diction. The dispute must arise from disputed facts : Miller vs. L3mch, 
149 Pa. 460. If there is no substantial dispute in the facts^ and the law 
is with the plaintiff, a chancellor will riot hesitate to protect such plain- 
tiflf's rights even by means of the remedy by injunction. The duty: of 
interpreting the law may as well be performed by a charicellof sitting 
in a court of equity as by the same person sittirig as a judge in a cdurt 
of law: Jennings vs. Beale, 158 Pa. 283. 

It may be well to state'^here, before proceeding further with the dis- 
x:us^on of the case, that the dispute between the parties does not reffer ' 
to the whole of the lake. The plaintiffs concede the defendants' right 

. to cut ibe from that portion of'it which covers the lands conveyed by 
Roger S. Searle to the Consumers Water Company ; while the defend-^ 
ants recognize and 'concede the exclusive right of the plaintiffs to the 
ice upon all of the rest of the lake, except the strip already mentioned 
between the Original low water mark and the margiri of the lake as it, 
exists now and. has. existed since thobuilding of the mill dam and cpn-^ 

• sequent raising of the. water ten feet perpendiculiSLr. At the place where 
the defendants were- engaged in cutting the ice at the time the writ is- 
sued there was less than. ten feet of water, and under the evidence that 
at that time the lake was' ten feet higher, than its original level, it neeei- 
sarily follows, that they werie outside of the. original low water mark, 
and upon the strip ii^jdispute. While the writ enjoined the defendants 
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from cutting and removing ice from Jones Lake,. we shall regard it as 
though to restrain them from cutting upon the strip mentioned only, 
as that is the only part of the lake in dispute. 

We can see.no substantial dispute in the evidence. It is principaQy 
documentary. The testimony of the witnesses does not raise any issue 
of material fact. At the time of the conveyance by Pickering to Davis 
Dimock the dam had already been built by Bela Jories^ and presumably 
the water of the pond was- ten feet above the natural level. The lan- 
guage of the deiscripfion is before uS, and in our judgment the qu^tion 
is one of law. That the boundary of the Davis Dimock lands along the 
margin of the pond followed the meanderings of the shore we have ho 
doubt. The g^eneral rule is that the courses, and distances must. give 
way to the calls: Cpiinty of St. Clair vs. Lovingston, -23 Wall, 46-69; 
Klingensmith vs. Ground, 5 Watts 458; Cox vs. Couch, 8 Pa* 147; 
Wood vs. Appal, 63 Pa. 210; Ake vs. Mason, 161 Pa. 17. "A stream 
of.water is a safe boundary of real estate ; and when called for as a 
boundary in the . description of a deed, will control 
courses, distances and designated quantity, ^ or the cor-^ 
ners, monuments, and meander lines of a survey:'* Gould 
• on Waters. 2d. Ed., Sec. 194. "It is a principle of constrixtion, that 
where land is described by courses and distances, and also by calls for 
adjoiiiers, the latter, where there is a discrepance, invariably governs: 
and it is as applicable to conveyances as it is to official surveys. By rea- 
son of imperfection of instruments, as well as inequalities 'of surface and 
carelessness of assistants, extreme accuracy is not to be attained by the 
.coinpass and chain ; while on the other hand, calls for natural objects, 
or, what is much the same, known and established lines of contiguous 
tracts, admit of perfect certainty. When a vendor, therefore, conveys 
by established landmarks, the subject of the grant will neither overnm, 
nor fall short of them. They form the true boundary, and the courses 
and distances serve but to point towards the place :" Gibson, J., in Cox 
vs.' Couch, supra. 

But did the boundary of the Dimock deed stop at the artificial shore 
or did it extend to the natural shore of the pond? We have no evidence 
of the intention of the parties except the language of the description 
and the fact of the existence of the dam at the time of the conveyance. 
In case of ambiguity the language used in an instrument must be con- 
strued most strongly against the party using it, and in construing a deed 
we must adopt the ccnstnictipn most strongly against the grantor. "It 
is true that a deed is to be construed most strongly against the grantor ; 
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and if it can enure in different ways, the grantee may take it in such 
way as ^hall'be most to his advantage ; he has his election in which way 
to take it. If tlie deed be not expressed with certainty, the grantee shall 
have the benefit of the defect. Jackson vs. Hudson, 3 Johns Rep. 387 ; 
Jackson vs. Blodget. 16 'Id. 173:*' Rogers, J., in Rung vs. 
Shoneberger, 2 Watts 24. . Applying this principle of construction to 
the deed in question here the conveyance would carry to the natural 
low water mark of the pond. The right to raise the water of the natural 
pond "for the reasonable use of said mill$," constituted an easement in 
the land affected by raiding the water,. and whenever the mill was aban- 
doned the right would cease. The dam had existed for a few years only 
at the time of the conveyance to Dimock, and the land affected by the 
right to flow belonged to Pickering)" If the dam and mills^ were aban- 
doned immediately after the conveyance to Dimock, would his riparian 
rights cease ? We think such a construction would be reasonabte. 
Dimock bought land bounded by the margin of the pond. Was it in 
the power of his grantee by bargaining with Bela Jones for the surren- 
der of his right of flowage, to deprive him of such a convenient and 
valuable boundary ? A construction which would admit of such a pos- 
sibility would not only be unreasonable but palpably unjust. The only 
reasonable constn:ction in our opinion is that the title passed to low 
water mark of the natural pond, subject to the right of Bela Jones to 
raise its water for the use of his mills ; that the fee vested in Dimock to 
low water i"park; subject to the easement already vested in Jones. This 
construction is sustained by authority, as will be seen by examination 
of the ca§e of Paine vs. Woods, 108 Mass. 160, in which Mr. Justice 
Gray, in delivering the opinion of the court, discusses the question at 
some length, and reviews the authorities. He says in his opinion, inter 
alia: "The general rule of constrtictiou of all grants- of land bounded 
by vyater ot any kind is now well/established, that unless quklified by 
restrictive words, they pass the soil towards the center of the water, 
as far as. the grantor owns. For example, where, as in this Common- 
wealth, the shore of the sea between high and low water mark is private 
property, it is included in a grant of land, bounded *by the sea,' or 'har- 
bor,' or 'bay,' or other worjd descriptive of tide water. Boston vs. Rich- 
ardson, 105 Mass. 351, 355, and cases cited. So a grant of land, bounded 
by a river or stream above the ebb and flow of the tide carries the 
grantor's title to the thread of the stream. Boston vs. Richardson, 13 
Allen, 146, 154 and 105 Mass. 351, 355 arid cases cited. And this, even 
if at the time of the grant tlie. water of the stream has been permanently 
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raised by artificial means so as to create a pond, and the grant is 
bounded generally by tHat pond; Phinney vs. Watts, 9 Gray, 269, and 
C2LS^ cited. Hathom vs. Stinson, i Fai.rf. 224, 238 and 3 Fairf. 183. 
In like manner, a grant bounded by a great pond or lake wliich is public 
property, extends to low water mark. Walworth, C, in Canal Commis- 
sioners vs. People, 5 Wend. 423, 447. Shaw, C. J., in Wjaterman vs. 
Johnson, 13 Pick. 261, 265. , Hoar, J., in West Roxfeurry vs. Stoddard, 
7 Allen, 158,' 167. Wood vs. Kelly, 30 Maine, 47, 55. Fletcher vs. 
Phelps, 28 Verm. 257." . In Bradley vs.. Rice, 13 Main^ 20i,Chief Jus- 
tice Weston declared that where land is bounded "upon an artificial 
pond created by expamding a stream by means of a dam, the riparian 
proprietor would go to the thread of the stream. "^ And in Phiiiney vs. 
Watts, 9 Gray^ 269, cited by Mr. Justice Gray as quoted, it was specific- 
ally held that a deed of Ikhd bounded westerly by "Phinney's mill :porid," 
which had been artificially created by erecting a dam across ^ stream, 
passed the land to the thread ei the stream. The same principle would 
pass the land bounded by the rriargin of a pond artificially raised to the*, 
low water mark of the natural pond. 

There is also another principle which aids. in this constructioh, 
which is, that when a deed, or survey and patent, shows a river to be 
one of the boundaries of a tract, it is a legal deduction that there is no 
vairant land lie ft for appropriation bet\yeen the river and the river 
boundary of such tract, and all thfe riparian rights incident to the owner- 
ship of the. shore or bank pass to the grantee imless clearly reserved. 
This principle is laid down in Gould on Waters, ^dEd., Sec. 194, and 
many cases are cited in the notes to siibstantiate it. 

It follows from our views above. expressed, that this pliaintiffs have 
ho right to restrain the defendants from entering upon the part of the 
lake in question, and cutting and removing ice therefrom. Or, more 
accurately stating it, they have no such clear rights as entitle them tp 
the continuance of a preliminary injunction. Whether on final hearing 
a different result may be arrived 'at, we are not now called upon to 
state. 

And now, September 11, 190^, the motion to continuie the prelim- 
inary injunction is refused, and the injunction is dissolved. 

Where a contract of employment is made: for one year at a stipu- 
lated salary per month, an agreement during the term to receive less or 
to pay more than the contract price is held, in C. H. Davis & Go. vs. 
Morgan (Ga.) 61 L. R. A. 148, to be void unless supported by some 
change in place, hours, character of employment, or other consideration. 
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In the Court of Common Pleas of Lackawanna County, No. ^ogt,- 
November Term, 1901. 

DEMURRER TO PLAINTIFFS STATEMENT. 

Charles Klein vs. The Scranton Railway Company. 

Facts averred by way of recital or Inducement may be pet out under a^'whereas." 
but the crucial facts relied upon should be directly and- positively averred. 

Pacts which are directly denied by th^e terms dt the general issue, or n^ch may^ 
by the established usage of pleadinar Ixe specially traversed, must be averr- 
ed in positive and direct terms, but facts however material, which are not 
directly denied by the terms of the general issu.e may be alleged in the dec- 
laration by way of recital under' "whereas/' This wis the ride beford the 
passage of the Proceedure Act of 1887: . ' 

The Act of 1*87 does not change this nUe, but rather emphasises it in requiring 
that in each of the actions assumpsit and trespass, the declaration shall 
consist of a concise statement of the plaintiffs demand. 

The Act of 1887 was intended to simplify and not to dispense With pleadings. Tb^ 
language used in the Act is mandatory. While the object of the Act was t^ 
dispense in ordinary cases, with precise and technical pleadlngis; yet in order 
to obtain substantial Justice the statement, should convey to the^ defendant 
the nature and extent of 'the plain tifTs dalm. 

A declaration in trespass must set forth . the facts relied upon with reasonable 
deamess and precision. 

A person iias a»lawful right to the use of a highway, even to the part covered 
. by a street Tailway. The right of the latter, while superior, is not ezelttsiV9. 

A plaintiff is only required to prove the negligencid of the defendant, without, dis- 

. closing contributory negligence on his own part. 
He is not bound to allege in his complaint anything more than he is required to 
prove. 

Messrs. H. S. Alworth and S. B. iPrice for plaintiff. 
Messrs Willard, Warren & Knapp for defendant. 
Opinion by Kelly. May 5, 1962. 

In the first ground of demurrer assigned by the defendant, it 'is 
complained that the facts averred in the statement are alleged by way of 
recital, under a "whereas." No doubt the statement is subject to criti- 
cism on this ground. The facts averred by way of recital or induce- 
ment may be set out under a "whereas/' but, the crucial facts relied 
upon should be directly and positively averred. This was the rule be- 
fore the passage of the procedure act of 1887. "Those facts which are. 
directly denied by the terms of the general issue, or which may by the 
established usage of pleading be specially traversed, must be averred in 
positive and direct terms, but facts however material, which are not di- 
rectly denied by the terms of the general issue, although liable to be 
contested under it. and which, according to the usage of pleading can 
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be specially traversed, may be alleged in the declaration by way of re- 
cital under 'whereas:'" Bouvier's Law Dictionary, citing Gould's 
Pleading, Ghap. 3, Sec. 42, Ghap. 3, Sec. 47; 2 Ghitty on Pleading, 151- 
191. "Whereas, Involving recital, cannot be used where direct, posi- 
tive averment is required, as in pleadings :" Anderson's Law Diction- 
ary. "Recital in pleading is the statement of matter as introductory to 
some positive allegation, beginning in declarations with the words, *for 
that whereas:'" 20 Am. & Eng. Encyclopedia of Law, First Edition, 
470, citing Black's Law Dictionary. The act of 1887 does. not change 
this rule, but rather emphasizes it in requiring that "The plaintiff's dec- 
laration in each of said actions, namely, the action of assumpsit and the 
action of trespass shall consist of a concise statement of the plaintiffs 
demand." 

The statement is further defective in failing to set out with reason- 
able clearness and certainty, the facts and circumstances of the acci- 
dent of which the plaintiff complains, so as to charge the defendant with 
negligence. The act of 1887 was intended to simplify and not to dis- 
pense with pleadings. . The language used in the act is mandatory, that 
the declaration shall consist of a concise statement of the plantiff's de- 
mand. "The provisions of the statute in this respect are plain, and 
should be observed. The object pi the act is, doubtless, to dispense in 
ordinary cases with precise and technical pleadings ; but in order to ob- 
tain stibstantial justice the statement should convey to the defendant the 
nature and extent of the plaintiff's claim :" Glark, J., in Gould vs. Gage, 
1 18 Pa,, 564. Mr. Justice Sterrett, in Byrne vs. Hayden, 124 Pa.-, 177, 
says : "The act of 1887 providing for filing of statement of claim, etc.. 
was intended to have a wider scope than the old affidavit of defense law. 
It is necessary however that the statement should contain all the in- 
gredients of a complete cause of action, averred in Qlearj- express, and 
unequivocal tangitage, so that if the defendant is unable to controvert 
or deny ooe or more of the, material averments of claim, a judgment in 
default of an affidavit or sufficient affidavit of defense may be entered 
and liquidated." While this language was used in a case .in which the 
statement filed in an action of assumpsit was under discussion, yet it 
will be observed that no distinction is made in the act between state- 
ments in assumpsit and in trespass*.. Smith, J., in Glark vs. Lindsay, 7 
Pa. Sup. Gt. Rept, 47, made u^ . of the follciwing language : "The 
procedure act of 1887, requires the declaration, in assumpsit and tres- 
pass, to be *a concise statqment of the plaintiff *s demand.' It should be 
not only concise but precise; exhibiting, with* accuracy and complete-' 
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ness, the ground on which recovery is sought. It is not enough that 
the evidence shows a good cause of action ; it must show the cause of 
action laid in the declaration. The plaintiff doe's not recover on the 
proofs alone; he recovers secundum allegata et probata. In trespass, 
especially, the ground of complaint should be stated so distinctly that 
the rieal issue may be formed by the plea of not guilty, since this is the - 
ojiiyplea permitted." 

WTiile we do not hold that a declaration in tresjpass must set forth 
a cause of action in precise detail, yet it miist set forth the facts relied 
upon with reasonable clearness and precision. The statement in this 
case in our judgment is too meager to fulfill the requirements of- the 
law. We consider the first, second, fifth, sixth, seventh, eighth, ninth 
and eleventh causes assigned in the demurrer as well taken. 

As to the third, fourth and tenth causes assigned, we are of the 
opinrori that they cannot be sustained. The plaintiff had a lawful 
right to the use of the liighway, even to 'the part covered by the street 
railway. The right of thie defendant, while superior, is not exckisive. 
The plaintiff is only required in an action of negligence to prove the 
negligence of the defendant, without disposing Contributory negli- 
gence on his own part. He is not required to give evidence to negative 
the theory of contributory negligence, but only to make out a case .clear 
of contributory negligence. He is not bound to allege in his complaint 
anything jnore than he is required to prove. If l^is statement discloses 
such facts and conduct on the part of the defendant, as to make out a 
good cause of action, clear of 'any contributory negligence, it is suffi- 
cient. 

Let the plaintiff file a more specific statement withili twenty days, 
otherwise judgment may be entered for the defendant upon the de- 
murrer. 



/// the Orphans' Court of Lackawanna County, No. — . 
SUR EXCEPTIONS TO REPORT OF AUDITING JUDGE, . 
In Re. Est. of Cornelius Compton, Deceased. 

A Mutual Aid Association contained Inter alia: "The object of the ;vs»ociati„»n 
shall be to secure asslsr.ar>ce to itc members In case of accident to their fam- 
ilies and friends in case of death." 

"In case of death of a member in grood.suindlng. the person or persons named in 
the declaration shall reoeive a sum * *, * not to exceed $1,000. 

In case of death of a member who had not any family or relatives to oeicome heir 
to the benefits arising" from this association, the funeral exp^nsf*^; fire to Ik- 
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paid out of the amount tlue said member and the \>alance be pTac«>d In the 
general fund ot the association, provided no application be made by legiti- 
mate heirs sixty days artf«r interment." > - 

Held: That the controlling idea of the association was to provide for families uf ' 
members and that the benefits never bec^ime part of the decedent's estate 
which the creditors could on any &loand or by any device, absorb. 

The fund Is no piart of the estate of the deceased member, and his administrator 
has no right to receive it as assets for payment of debts. 

The members aave no individual property right in the fund; it does not constitute 
plut of their estates to be administered; nor have they any ri^ht over It, ex- 
cept the power to designate the beneficSary. 

The decedent having omitted to exercise the privilege of naming a beneflcfary. the 
fund must go to the son as one of the classes contemplated by the by-laws. 

It seems dear that when an administrator receives such fund from an association 
that he can not charge it with the cost of administration or the payment of 
the debts oT the estate. 

Mr. C. A. Van Wormer for guardian. 

Mr. Clarence Balentine for accountant. 

(pinion by $ando, P. J., November, 1903. 

The auditing judge having held that the sum ot $992.25 received 
by the administrator, from the D., L. & W. Mutual Aid Association, . 
constituted no part of the estate of the decedent, but belonged to Loring 
C. Compton, minor son of the decedent, exceptions were taken to the 
order ,aUowing costs of administration and debts of the decedent to be 
paid out of the money in the hands of the administrator which was not 
a part of the estate. 

The money received from the Mutual Aid Association, with three 
•other small items, comprised the entire estate of the decedent. 

The following facts appear and are agreed upon, viz. : That Corne- 
lius Compton died, intestate, leaving to survive him a minor son, Loring 
C. Compton ; that during his lifetime, Compton was a member of the 
beneficial association know as the D., L. & W. Mutual Aid, in which he 
held a certificate of membership entitling him to certain rights and priv- 
ileges, which certificate was offered in evidence and is a part of the - 
record in this case ; that letters of administration were granted to Jacob 
Compton and a final account of the administration of the estate filed; 
that as administrator, Jacob Compton, received from the Mutual Aid, by 
virtue of the certificate of membership, tlie sum of $992.25 ; that at the 
time of the issuing of the certificate and at the time of the death of 
Compton, the son did not reside with his father, but did reside with his 
mother, who was divorced from Cornelius "Compton and was subse- 
quently remarried, the marriage occurring previous to the issuing of 
the certificate, and the son was known as luring C. Edwards and Lor- 
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ing C. Compton : that Cornelius Compton was in debt at the time of his 
death. 

The only matter in controversy is whether or not the money reali:t* 
ed from the certificate in the D., L. & W.. Mutual Aid Association is ap- 
plicable to the payment of the debts of the decedent. 

The construction to be placed upon the constitution and by-laws of 
this association, offered in evidence, will determine this question. 

The by-laws of the association, contain, inter alia : 

'^Article II. The object of the association shall be to secure assist- 
ance to its members in case of accident and to their families and friends 
in case of death." 

Article XV., Section 5. "In case of death of a member in good 
standing the person or persons named in the declaration shall receive a 
sum equal in amount to $1.00 for each member in good standing in the 
association at the date .of the death of said member, provided, however, 
that such amount shall not exceed the sum of $1,000 * * * *" 

Section 9. "In case a member had not any family or relatives to 
become heir to the benefits arising from this association, *the funeral 
expenses are to be paid out of the "amount due said member" and tlie 
balance be placed in the general fund of the association,* provided, how- 
ever, no application be made by legitimate heirs sixty days after inter- 
ment.'' 

The controlling idea of this association was to provide for families 
of members. This is manifest from the declaration of the object of 
the organization in the second article of the constitution and by-laws 
being to "secure assistance to Its members^' and "to their families and 
friends in case of death." 

The benefits never for a moment became part of the decedent's es- 
tate which the creditors could on any ground or by any device absorb. 
The organization was established with a view to pecuniarily aid "fam- 
ilies and friends.'* 

In Commonwealth vs. Beneficial Association, 137 Pa.. 412, Mr. 
Justice Clark said: "Such societies are rather of a philanthropic or 
benevolent character, their beneficial features may be of a narrow or re- 
stricted character ; the motives of the members may be to some extent 
selfish ; but the principle upon which they rest is founded in the consid- 
^ erations mentioned. These benefits by the rules of their organization 
are payable to their own unfortunate, out of funds which the members 
have themselves contributed for the purpose, not as an indemnity or se- 
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curity against loss, but a« a protective relief in case of sickness or injuW 
or to provide thie means of a decent burial in the event of death!" 

The fund is no part of the estate of the deceased member, and his 
administrator has no right to receive it as assets for the payment of 
debts. 

Hodge's Appeal, 8 W- N. C. 209. 

The members have no individual property right in. the fund; it 
does not constitute a part of their estates to be administered; nor have 
they any right gyer it, except the power to designate the beneficiary.' 

The rules of mutual benefit societies should be construed liberally 
to effect th^r beneficial purposes. The object of the society being to 
•*secure assistance" to '^families and friends," the administrator should 
in no case be entitled to the fund for the creditors of the deceased. 
There- is not a word in the by-laws to indicate that.it is the intention of 
the association to ever pay debts of members ; pn* the contrary every 
provision referring to beneficiaries mentions families, friends, "relatives 
to become heir" and "legitimate heirs." 

A beneficiary fund payable on the death of a member of an asso- 
ciatioti is not to be treated as part of his estate, siibject to his debts. . 

Association vs. Priest, 46 Mich. 429. 

It was no part of the purpose or object of the association to benefit 
• the estate of the niember while living or to increase it after death. The 
fund could not be claimed by his administrator as an asset belonging to 
his estate, nor made liable for the payment of his debts. 

It will be necessary to coiistrue the by-laws of the association in so 
_far as they bear on the matter in controversy. 

It is quite clear and beyond any question that by the provisions of 
Article 2, .that in case of the death of a member the fund was intended 
to go to "families and friends.*" 

Article 15, Section 5, provides, inter alia, that in case of death of a 
-member "^the person or persons named in his declaration" shotild be en- 
titled to tfie fund. It is immaterial who is designated: by the member as 
the beneficiary. A member had "only the power to designate one of the 
classeis provided by the by-laws. 
' The power of designation of beneficiaries must be •strictly exer- 

cised within the limitations imposed by the by-laws. 

Arthars vs. Baird, S G. C. R. 67, 

Article 15, Section 9, provides in substance, that if the member 
leaves "no familv or relatives to become heirs tojjie benefits, '* the funeral 
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expenses will be paid, and the balance placed in the general fund of the 
association. A proviso follows, to the effect that legitimate heirs may 
make an application for the fund within sixty days and no later. These 
provisions are in entire harmony with the object of the Association as a 
beneficial organization. Giving the fund to the administrator wduld 
divert it from the purpose for which the organization was formed. 

As the beneficiary named by Cornelius Compton, viz: his estate, 
was not such a beneficiary as was contemplated by Article 2, and by Ar- 
ticle 15, Section 9, the estate, could not bec6me legally entitled to the 
fund. 

It is contended that the son would not be entitled to claim the pro- 
ceeds of the certificate, under the provision of the by-laws. It is admitted 
that tlie son was not a member of Cornelius Compton's family. The 
claim of the son for the fund is based upon Section 9 of Article 15. 

The estate of Cornelius Compton was not a legal beneficiary under 
"the provisions of Article 2, or section 9 of Article 15. 

Cornelius Compton having omitted to exercise the . privilege, of 
naming a beneficiary, the fund must go to the son as one of the classes 
contemplated by the provisions of Section 9, Article 15. 

Under all the authorities it seems clear that the fund received by 
he administrator from the D., L. & W Mutual Aid Association did not 
Delohg to the estate of CorneKus Compton and could not be charged 
with the cost of administration or the payment of the debts of the estate. 

It is ordered, adjudged and decreed th^t the admihisrator pay the 
fund received from the D., L. & W Mutual Aid Association -to the 
guardian of Loring C. Compton. the son of the decedent. 



Ju the Court of Common Pleas of I^ackawanna County, No. J28, 
March Term, jpa?. 

CBRTJORARL 

M. C. /tusiey. Successor to Joseph Anslcy vs. Nicholas Behres, Defend- 
ant, and the Dmimorc Lumber Co., Garnishee. 

To the general rule in cases of c-ertiorari to aldermen and jusUces of iliie peace, 
that a court is not to Iook beyond the transcript, there are limited and rare 
exceptions. They all rel.i,te to conduct of the masrlstrate. 

Parol evidence may be tak^n to, establish want of Jurisdiction in the Justice, cor- 
ruption, or the fact of h<f< 'ffivingr Judgment without evidence. 



r 
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I 

Also it may be shown by parol evidence on certiorari that the docket of the Juttlo» 
was falsely kept. 

Mr. J. J. O'Malley for defendant. 

Opinion by Edwards, P. J.. May 4, 1903. 

It is a g^neijil rule in cases of certiorari to aldermen and justices 
of the peace, that a court is not to look beyond the transcript. Parol 
evidence, to show what took place before the magistmte, is ordinarily 
not admi&sible. By such evidence the magistrate's proceeding can not 
be impeached: Road Commissioners vs. Fickinger, 51 Pa., 48. Never- 
theless, limited and rare exceptions to the rule have been admitted. All 
exceptions allowed relate to the conduct of the magistrate. Parol evi- 
dence may be taken to establish want of jurisdiction in the justice, cor- 
ruption, or the fact of his giving judgment without evidence. None of 
the exceptions extend so far as to admit evidence of the conduct of a 
party: Road Commissioners vs. Fickinger, supra. It may be shown 
by parol evidence on certiorari that the docket of the justice was falsely 
kept: Shell vs. McConnell, i Pearson, 2y. Also to show that no evi- 
dence was heard in support of the plaintifTs claim, notwithstanding the 
record may show that evidence was heard. Eckstein, et al., vs* E. C. 
McCoy, 3 Lane. L. R., 178.** 

Applying the law as statipd what do we find in the case at bar? 
The transcript of the alderman states : :*Gamishee appears and files 
answer'* As a matter of fact which is undisputed, the garnishee did 
not appear, and there was no answer filed. The garnishee called the 
alderman over the telephone asking him if an appearance was necessary. 
The garnishee stated that he owed the defendant a certain sum of 
money. The alderman thereupon entered judgment against the gar- 
nishee.. We know of no law that will permit a party to appoar in court 
or before a magistrate by telephonic communication. It appears also 
that the money due from the garnishee from the defendant was for 
wages and was therefore not the subject of attachment, on the kind of 
judgment the plaintiff had against the defendant. It is noi charged 
that any wrong was intended on the part of the alderman or anybody 
else in trying the case by telephone. It was a good natured act of the 
alderman's to accommodate a bu$y garnishee. But such a trial does not 
meet the requirements or the law. 

The proceedings are therefore reserved. 
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In the Court of Common Pleas of Lackaii'anna County, No. 424, Sep- 
tember Term, jpo^. 

CASE STATED. 

Thomas Leyshon vs. The County of Lackaivanna. 

In construinsT the Acts of Assembly of March 31, 1876, P. L., 18, and June 27. 189&. 
P. L.. 403, respectively. It la hecessiiry to keep In view the controHlngr and* 
general purpose leading to- their enactnient. 

The constitutional convention of '1874 adopted a method for the payment of county 
offices in certain counties, which was a radical departure from the prevail- 
Inflr system. The fact had become notorious that in the largrer counties of 
the state, those having a population of 150,000 and upwards, the fees received . 
by most of the county officers were far in exeess of a liberal allowance for the 
services rendered. 

The plan was therefore devised of payingr the officQrs in counties referred to a 
salary instead of fees, the amount of the salaries to be determined by the 
lecrislature. 

To carry the constitutional provision into effect, the legislature passed the Act of 
1876. By its terms all fees belonged to the county; the county officers are to 
collect the fees, to keep a correct record ttereof, and to pay the same to 
the county treasiM*er, and each office must earn enough to pay its own ex- 
(wnnes, for if the fees are insufficient, the person holdinfir the office is the one/^ 
who shall suffer. 

A salary board is provided for in the act, which 1:-. composed of the county com- 
missioners and the controller. This board determines the number of deputies 
or clerks required in each office and the salaries to be paid to each. 

When the board meets to consider the case of any one of the officers, this officer 
is to be a member of the board. The same routine is followed with the- 
other county officers, excepting the commissioners and the controller, and 
the latter officers are excepted because the same method could not be fol- • 
lowed in their cases without nullifying the first part of section 7 of the Act 
of 1876 and thereby destroying; the salary board as constituted by the leffis- 
lature. 

So far as these two officers are concerned the salary board consists of fouir mem- 
bers only, while' in the case of every other office it consists of five.. The Act 
of 1876 provides that the board shall "meet together, from time < to time, as 
they may be required by any of the officers whose salaries are established by ' 
this Act." and that the officer whose case is uRder consideration "shall sit as 
^ a member of the bo'*rd so long as the ca^e of such officer is under consi- 
• deration, and no longer." 

The reason why t^e let:ipV»luro desiffn-itecl V^n cojr-nissloners and the controller a 
permanent board was because their offices were the only two offices in the 
county which received no fees. 

The Act of 1895 provides that "the controller shall appoint a deputy controller and 
such other clerks an may be necessary, whose salaries shall be fixed by the 
commissioners nnd the controller, as provided by section 7 of the Act • • • 
of 1876.'; 

Held: That the Act of 1876 is modified by the Act of 1895 and that the contrtiUer 
has the sole power to control hia own deputy, leaving the salaries to be de- 
termined as before by the salary board, established by the Act of 1876. His 
office isr of the greatest importance and the legislature intended that . he 
should be judge of the amount of assistance necessary for the efficient lid- 
minlstration of his office. '. 

i:>lctum: It is nn open question. In the mind of the court, whether or no the Act 
of 1876. standing alone and without nKodification by. , any subsequent legitta- 
tlon. does not "by implication exclude the controller's office from the operation 
of section 7 of the Act of 1876. 

Hon. J. \V. Carpenter for plaintiff. 
»r. C. C. Donovan, Comity Solicitor, for defendant. 
Opinion by Edwards, P. J.. December. 1003. • 
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This case was argued and submitted to us at tlie June argument 
court. We ordered k reargument mainly for the rea^n that the 
stipulation for judgment in the case stated was not exactly in accord- 
ance with the understanding of counsel on both sides as expressed at the 
argument. Counsel appeared to agree that the only question to be con- 
sidered by the court was the power of the controller to appoint a clerk 
without concurrent action on the part of the county commissioners, and 
that the question of fixing the salary of the plaintiff by the salary board 
was not in the case and was not to be considered by us. The argument 
was made upon this basis. Since re-argument was ordered the stipula- 
tion for judgment has been amended to correspond with the under- 
standing of counsel. The stipulation as amended is as follows : 

' "If the court be of opinion that the County^ Controller had author- 
ity under the law to appoint the. said Thomas Leyshon without any ac- 
tion by the County Commissioners, as specified in Paragraph 5 thereof, 
then judgment to be entered in favor of the ^ plaintiff for the sum of 
$340 as compensation for the months of February, March, April and 
May, 1903. If the court be of opinion that the County Controller had 
no authority to appoint as aforesaid, then judgment to be entered in 
favor of the defendant" 

The determination of the case, therefore, depends upon the view 
we take oi the authority of the Controller under the law to appoint thi 
plaintiff as one. of his clerks. Two acts of assembly are to be con- 
strued. 

" Act of June 27i 189J5, P. L'.,403, creating the office of county con- 
troller in counties containing one hundred and fifty thousand inhabitants 
and over arid prescribing his duties, Section 14: 

''^The controller shall appoint a deputy controller and such other 
clerks as may be. necessary, whose salaries shall be fixed by the com- 
missioners and the controller, as provided by Section 7 of the act of 
thirty-first of March, one thousand eight hundred and seventy-six. The 
deputy controller shall, "during the necessary or temporary absence of 
the controller, perform all his duties, aiid also in case of a vacancy, until 
a successor is qualified." 

Act of March 31, 1876, P. L. 13, to carry into effect the constitu- 
tional provision relsk^ng to salaries of county officers. Section 7 : 

*'The county commissioners, and county controllers, where such 

^.office exists, in all the respective counties coming under the proviisions 

of this act, shall be and they are hereby constituted a board for their 
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several counties respectively, whose duty it shall b^ to meet together, 
from time to time, as they may be required by any of the officers whose 
salaries are established by this act, for the purpose of ascertaining and 
determining the numl>er of deputies or clerks required for the proper 
dispatch of business by each of such officers^ and for fixing the salary of 
each of said clerks and deputies; whenever said board is assembled to 
consider the case of any one of said officers, the officer holding it shall 
sit as a- member of the board so long as the case of such officer is under 
consideration, and no longer, and a decision of a majority shall govern; 
but if j after such decision; is made, any officer shall think that the 
number of his clerks or deputies is too few or the compensation fixed 
fpr either is too small as the same may have been determined by the 
board, he may appeal from the action thereof to th^ judge or judges 
of the court of common pleas of the county in which he is an officer, 
who shall hear and determine such appeal as. promptly as possible, and 
their decision thereon shall be -final; each of said boards shall keep a 
correct minute book of its proceeding in all cases heard and determined 
by it." 

In construing these two acts of assembly it is necessary to keep 
in view the controlling and general legislative purpose leading to their 
enactment. It is welF known that the cpnstitutional convention of 1874 
adopted a method for the payment of county officers in certain counties, 
which was a radical departure from the prevailing system. The fact 
had become notorious.that in the larger counties of the state, those 
having a population of one hundred and fifty thousand and upwards, < 
the fees received by most of the county officers were far in excess of a 
liberal allowance for the services rendtired. The plan was therefore de- 
vised of paying the officers, in the counties referred to, a salary instead 
of fees, 'the amount of the salaries to be determined by the legislature. 
To carry the constitutional provision into effect, the legislature passed 
the act of 1876. This act furnishes a complete system for the regula- 
tion of the business of the county officers^ especially of those officers 
paid by fees. By it3 terms all fees belong to the county ; the county 
officers are to collect the fees, to keep a correct record thereof, and to 
pay the same monthly to -the county treasurer; and each office must 
earn enough to pay its own expenses, for if the fees are insufficient the 
l)ersGn holding the office is the one who shall suflFer. An important pro- 
vision in the act is thie one constituting the salary board. This board is 
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composed of the county commissioners and the controller, its duties 
are to determine the number of deputies or clerks required in each 
office and the salaries to be paid to each. When the board meets to 
consider the case of any one of iht officers, this officer is added as a 
member of the board. For instance, let its take the case of the pro- . 
thonotary. When his office is under consideration he becomes one of 
the board, making it a board of five, viz., the three commissioners, the 
controller and the prothonotary. The same routine is followed with 
the other county officers, excepting the commissioners and the control- 
ler. The reason we suggest the exception of the latter officers is be- 
cause the same method could not be followed with the offices of the 
commissioners and controller without nullifying the first part of Sec- 
tion 7 of the act of 1876 already quoted, and thus destroying the salary 
. board as constituted \y the legislature. So far as these two officers 
are concerned the salary board consists of four members only. In the 
case of every other office it consists of five. It would be absurd to say 
that after the board ha4 considered the case of the controller's office the 
controller should retire; or, tHat the commissioners should retire after 
their case had been considered, notwithstanding the fact that the act 
.of 1876 provides that the board shall meet together, from time to time, 
as they may be required by any of the officers whose salaries are estab- 
lished by this act," and that the officer whose case is under considera- 
tion "shall sit as a member of the board so long as the case of such 
officer is under consideration and no longer.". It is not necessary to 
adopt a construction of Section 7 -of the act of 1876 which would 
lead' to such an absurd conclusion. The purpose of the legislature is 
evident. In constituting the salar} board the framers of the law 
designated the commissioners and the controller a permanent board, 
because their offices were tlfe only two offices in the county which 
receive no fees. The dominant idea running through the act of 1876 
is the creation of a scheme or system by which the affairs of the county 
offices receiving fees should be regulated and adjusted when they 
passed into the salary class. And an important part of the system is the 
salary board. • We have considered it desirable to discuss the general 
purpose of the act of i8;76 in an introductory way and before proceed- 
ing to the consideration of the exact question before us. It is contended 
by the county solicitor that under Section 7 of the said act the office of 
controller is subject to the same regulation as that of every other 
countv office : that is, that the salary board must determine the number 
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of deputies or clerks for the controller's office, and the amount of their* 
salaries, and that the act of 1895 ^^es not change this provision in any 
particular. We do not agree with this contention. We are of the opin- 
ion that the act of 1895, Section 14, has modified Section 7 of the act 
of 1876, fio far as it is inconsistent therewith. Indeed, it is an open 
question in the mind of the court whether or no the act of 1876, stand- 
ing alone and without modification by any subsequent legislation, does 
not by implication exclude the controller's office from the operation of 
Section 7. Keeping in view the general scheme and purpose of the act 
of assembly, it may be that the designation of the commissioners and 
the controller as the salary board, has exempted them and their offices 
from a situation, in relation to each other, which would follow the' 
literal construction of Section 7 of the act. But we need not decide this 
question now. It was not argued by counsel on either side; it is not 
referred to in the briefs ; nor does it seem to have been considered in the 
preparation of the case as stated. We decide the case on the other 
point, the only one that was argued at bar. 

This brings us to the act of 1895. ^^ ^^ important to note the title 
of this act. It is an act "creating the office of county controller in 
counties * "^ * containing 150,000 inliabitants and over, and abol- 
ishing the office of county auditor in said counties." It is not an amend- 
ment to any other act; and it has also a general repealing clause. In 
enacting this legislation the intention evidently was to provide com- 
plete and adequate regulation of the businet;s of the controller's office. 
And if there is incidentally a provision in some previous act of assem- 
ly affecting the ofllce of controller which is inconsistent with the plain 
and affirmative provisions of the general act of 1895, the latter would 
naturally prevail unless for some exceptional reason. Section 14 of the 
act of 1895 says that "the controller shall appoint a deputy controller 
and such other clerks as. may be necessary, whose salaries shall be fixed 
l^y the commissioners and the controller as provided by Section 7 of the 
act * * of 1876." The two section^ of the two acts of assembly 

clearly include the matter in controversy. That of the earlier act may 
be safid to be general : that of the later act, special and particular. The 
earlier act relates to cornty pffices as a class ; the later act, to one mem- 
ber of the class. The provision in the later act should, therefore, 
prevail. Section 14 of the act of 1895 particularly confines the power 
of the commissioners to the fixing of the salaries of the controller's 
xrlcrks. It says: **\\^osc salaries shall be fixed W the commissioners 



,338 LAGKAWANXA JURIST. 

and controller as provided by Section 7 of the act of 1876." It does 
not say "whose salaries and nnnther shall be fixed," etc. Said Section 7, 
if it applies at all in this particular to the office of controller, includes 
both items, salaries and numbei*; Section 14, of the act of 1895, ^^ 
stated, includes the item of "salaries'' only. We are therefore of the 
opinion that the act of 1876 is modified by the act of 1895 and that the 
controller has the sole power to appoint his own deputies, leaving the 
salaries to be determined as before by the salary board established by 
the act of 1876, This conclusion isubserves a reasonable and practical 
purpose. The controller has the supervision of accounts of all the 
/rounty officers. His office is of the greatest importance and we think 
ihe legislature intended that he should be the judge of the amount of 
assistance necessary for the efficient administration of his office. 

It would not be out of place to refer to the. act of 1893, P. L. 393. 
relating to the same subject-matter, but which was declared unconsti- 
tutional by the supreme court in the case of Com. vs. Samuels, 163 Pa., 
283. The legislature of 1893 evidently had in its mind the same idea 
as that of 1895. Section 14 of the act of 1893 provides that* the con- 
troller shall, if He deems it necessary, appoint a chief clerk whose salary 
shall be fixed by the commissioners and controller as provided by the 
act of 1876." 

Therefore, in accordance with the stipulation set forth in the 
amendment to the case stated, we direct that judgment shall be entered 
in favor of the plaintiff and against the defendant in the sum of three 
hundred and forty dollars as compensation for the months of February. 
March. April and May, 1903. 



In the Court of Common Pleas of Lackawanna County, No. ^j^ May' 

ferm. i8qq. 

EXCEPTIONS TO AUDITOR'S REPORT. 

Winton's Executors vs. B. E. Leonard. 

There can be no mechanics' lien for alterations or additions unless, as a matter of 
fact, notice has been ffiven to the owner as required by the Act of 1887. 

It 18 an essential element of proper pleading that the crlvlnff of such -notice be 
averred in the lien. A failure to do so will be cause for striking oft the lien; 
but in this respect the Hen is amendable at any time before trial and no third 
party can be prejudiced thereby. ; 

While no particular form of words is ne<iessary to give the notice required by the 
Act of May 18. 1887. of an intention to file a mechanics* lien for additions, 
such notice to be efTective. shoiUd be framed in language suflldently dear 
and definite to inform the person notified that tbe mateiial-man Intends to 
file a lien under the Act of Assembly fpr the price of the matfrtal furnished. 
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A lien was entered of record on August S, 1897. and a mortsa«re nine days later. 
The mortgagee contended that because the lien Itself failed -^ aver notice of 
the daimaht's intention to file a lien, the claim was "fatally defective." and« 
after the expiration of six months, could not be amended to the prejudice of 
the mortgagees. 

Held: That such contention is untenable. The mortgagee certainly had notice. 
The lien was entered and recorded in the "Mechanics' Lien Docket" in ac- 
oordahoe with the provisions of the third seotion of the Act of 1886. 

This section specifies in detail the nature of the entries to be made on the docket. 
A mechanic's lien claim is not a record; the lien docket is the record, and it 
• alotie affects encuipbrances and purchasers. 

Messrs, Welles & Torrey for plaintfff. 
Messrs. Scragg & Van Wormer for claimants. 
Opinion by Edwards, P. J., December, 1903. 

The contest in thiis case is between two lien creditors, one claiming 
under a mortgage and the other under a mechanic's lien. If the con- 
tention of the claimant in the mechanic's lien is sustained, the whole' 
amount of his lien will be paid; otherwise, he will receive only a part 
of his claim. The auditor has decided in favor of the mortgagees. This 
decision of th^ auditor is excepted to. There are other exceptions to 
other findings and rulings of the auditor. We shall first make a brief 
statement of the facts necessary to be considered in connection with 
some of the exceptions. 

I.' The mechanic's lien was filed August 5, 1897; the Winton 
mortgage was recorded August 14, 1897; judgment upon the Hen was 
entered in February, iro2. 

2. The mechanic's lien contained .no averment that notice of an 
intention to file a lien had been given in accordance with the provision 
of the Act of May 18, 1887, the claim being for altj^rations, additions 
and repairs. 

3. In October, 1899, a rule was granted to show cause why the 
mechanic's lien should not be stricken oflF, on the ground that it con- 
tained no allegation o£ notice of intention to file a lien. While the rule 
was pending another nile was granted to show cause why. the lien 
should not be amended by including therein an averment of notice, it 
being alleged as a matter of fact that such notice was given. The rule 
to strike oflF was discharged and the rule to amend was made absolute. 
These rules were afterwards, on motion, reinstated, but the final result 
was the same. The claimant- was allowed to amend his lien. The or- 
der, made January 26, 1900, stated that **such amendment was not to 
prcjtwjice other intervening rights." 
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4. Before the auditor evidence was heard on behalf of the lien 
claimant to establish his right to a lien and to priority in the distribution 
of the fund, and particularly to prove that notice of his intention to file 
a lien had been actually given by the claimant to the owner at the proper 
time. The sufficiency of the notice is attacked. This question will be 
discussed later on in this opinion. 

' This statement of facts brings us to the consideration of the prop- 
ositions of law involved in the case. 

I. ' Is a lien for alterations, additions or repairs defective if it con- 
tain no averment of notice of an intention to file a lien? And if defec- 
tive for that reason, can the lien be amended at any time before trial ? 

There is a general consensus of opinion among the Common Pleas 
judges of Pennsylvania that such a lien is defective, and consequently 
should be stricken frorn*the record. We have examined a large number 
of cases where this proposition is sustained. The opinions of our 
brother judges on this question are short, but quite emphatic, although 
we do not find any opinion where the matter is reasoned out at any 
length. We shall refer to some of them. ''The act of assembly which 
creates this lien, requires as a condition precedent that notice shall be 
given to the owner of the intention of the mechanics or material men to 
file a lien. The claim to t>e valid, must set forth the fact that such notice 
was given." Tiber & Bro. vs. McAfee, 2 D. R., 372. "The lien filed in 
this case fails to show that notice was given to the owner of the property 
* * * of an intention to file the lien. Rule absolute." Moss vs. 
Greenburg, 3 D. R., 247. "The foundation of. the lien is the notice re- 
quired to be given," Meek vs. Krumrine, et al., 24 C. C. R., 506. 
"Mechanics' liens for work .and material furnished in the erection of. a 
structure, which is a new addition to an old building, is within the 
provisions of the Act of 1887, and can be sustained only when the es- 
sential requirements of that Act have been complied with. Hence, the 
claim itself should aver the requisite notice to the owner." Purvis vs. 
Ross, 12 C. C. R., 193. The cases cited answer the purpose of showing 
the trend of judicial constr:uction in the lower courts. In our own 
court, when the lien now under consideration was before us we 
used the following language : "It is conceded, as we take it, that if the 
motion to amend was made within six months of the filing of the lien, 
it ought to prevail. It is a question for discussion, whether inider tlie 
Act of 1887. P. L. 1 18. the averment of notice to the owner must be in 
the lien, or whether it is only a matter of proof at the trial. The statutes 
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( 1861 and 1887) authorizing the filing of liens for pcUlitions and al- 
terations, do not specify what shall be set forth in the lien. The Act 
of 1836 to which these statutes are supplements does. Of course this 
latter act does not require notice to the owner. Several Common Pleas 
cases decide that the lien should aver notice and that for the want of 
notice it should be stricken off. Other cases decide the other way. 
The best practice undoubtedly is to allege notice in the lien, and wc 
are zi'illiui]^ to i^o so far as to hold that a lien ivhich d'oes not set forth 
such notice should be stricken off. . But we can not hold that the lien is 
not amendable in this particular, under the Act of June 11, 1879, P. 'L. 
122, at any time before trial, when as a matter of fact notice was 
actually given. The amending act of 1879 permits amendments 'con- 
ducive to justice and a fair trial upon the merits,* We know of no case 
where the provisions of this act of assembly may be more properly ap- 
j^lied than to the case at bar. The plaintiffs who filed the lien dealt di- 
rectly with the owner. There is no intervening contractor. It is not a 
case where the owner has been misled to his detriment by reason of 
contract .relatipns with a third party. In the present case, so far as 
the owner is concerned, we know of no good reason why the amend- 
ment prayed for should not be allowed and why the case should not be 
tried fairly on its merits." 

We refer also in this connection to an opinion of Weand, J., in Els- 
ton vs. Jury. 6 York Leg. Rec, 135, in which he says : "As the act of 
1887 ^^^^ "<^t provide what the lien shall contain, we must turn to the 
act of 1836 to ascertain what is necessary. It is not by that act 
required to give notice or to aver notice in the lien. There are various 
facts necessary to be proven before a recovery can be had on an 
ordinary lien which are not necessary to be averred therein. 

*If, therefore, this case had been submitted to a jury, and notice 
had been proven, we think the want of averment of such notice in the 
lien would be no objection to a recovery. *In this respect it differs 
from a failure to name, a .contractor, to describe the* buildings, etc., 
because the act requires these facts to be set forth in the lien. 

'*On a motion to strike off a lien, or on a demurrer to its sufficiency, 
we are called uj^on to decide whether upon the face of the lien all the 
facts appear' to entitle the claimant to recover ; and if they do not, the 
lien can be stricken off. In this case, if we had nothing before us but 
the lien and the motion to strike off, we would make the rule absolute ; 
but the claimant having asked to amend, we think his request should be 
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granted under the act of nth June, 1879, P. L. 122. The giving of 
notice is essential to recovery ; but as the law does not. in terms provide 
that this shall be set forth in the lien, we think the failure to so aver it 
is but an irregularity which can be corrected. We can find no case in 
which the power to amend in .this particular is denied; and if notice 
can be shown, no harm is done the owner, and the amendment will be 
'conducive to justice and a fair trial upon the merits,' which was the 
object of the art of 1879." 

In the argument of counsel our attention has been called- to certain 
cases decided in our appellate courts. The exact question now under; 
discussion is not decided in any of them, according to our understanding- 
of the cases. We shall here examine some of these cases : 

Best vs. Buingardner, et al., 122 Pa., 17. "The act of May 18, 
1887, P- I^- 118, extended the act of 1861 to all the counties of the 
commonwealth, but added two provisos, by the latter of which it is 
enacted that the claimant must give notice of his intention to file a lien, 
in order to be entitled .to the benefit of the act. The acts of 1861 and 
1865 contained no such requirement. It is, howeyer, perfectly plain 
that it was the intention of the legislature by the act of 1887 to give a 
lien for repairs by general law applicable over the whole commonwealth, 
but subject to the condition that the claimant shall give notice. of his 
intention to file a lien to the owner when the materials are furnished or 
work done.'* In this case it appears that no notice <was given until some 
months after the last item was furnished. The question whether or not 
the lien should aver notice was not considered. 

Morrison vs. Henderson, 126 Pa. 217. The only question decided 
here is that- the lien was properly stricken off because it was impossible 
to ascertain from the lien under which act of assembly it was filed : that 
is. whether it was for a new building or for an addition. The details 
showed it was for an alteration and addition while the lien itself dis- 
closed "a hoi)eless confusion'* as to the act under which the lien was 
filed. 

Groezinger vs.Osthelm, 135 Pa.,6o4,decides that the act of 1 887 ap- 
plied to the facts of the case, and that notice of an intention to file a lien 
. is a necessary requisite to the lien under this act. The auditor whose 
report is reviewed, found as a fact that no notice had bee;n given. 

Linden Steel Co. vs. Refining Co.. 138 Pa., 10. Among the ques- 
tions considered in this case are the sufiiciency of the description of the 
premises, the right to amend the description, more than six months after 
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the filing of the lien, so as to make the claim more precise and specific, 
and, the sufficiency of the notice given under the act of 1887. It will 
be observed that notice was averred in the lien. We shaU have occasion 
to consider this case again in another branch of our discussion. 

Purvis, et al., vs. Ross, et al., 158 Pa., 20. This is one of the' 
Common Pleas cases referred to by us. It was appealed to the Supreme 
Court.' The only question decided is the constitutionality of the act of 
May 18, 1887. 

Clark vs. Koplin, et al., 6 Sup. Ct., 463, decides that the act of 1887 
applies to Philadelphia as well as to all other counties in the state, not- 
withstanding the act of 1868 specially applicable to Philadelphia. 

Law vs. Levine, 13 Sup. Ct., 152. **If the plaintiff had desired to 
avail himself of the right of lien against this addition to an old building 
there was no obstacle in his way of doing so.> He could have proceeded 
under die act of 1887, and given notice of his intention to file a lien. It 
was admitted that he did not proceed in this manner and that no notice 
was given and he is therefore not entitled to a lien." Whether or no 
the lien was defective because it did not aver notice is a question that 
does not seem to have been raised or considered in the case. 

Kolb vs. Reformed Church, 18 Sup. Ct., 477. The lien in this case 
w^s for an addition to an existing building and^it is held that no lien 
x:ould be filed unless notice was given as provided by the act. ' To the 
same effect are Hothersall vs. Rust, 18 Sup. Ct., 495, and several other 
cases which might be. cited.. We refer also to prest. Church vs. Conlin, 
19 Sup. Ct, 515. 

We have examined the cases in our appellate courts with some care. 
The facts of course are not the same in each case. In some of the cases 
notice was averred jn the lien; in others it was not, but was proven at 
the trial. In one case the notice as averred was excepted to ; in another 
the notice as proven was attacked. All the cases decide in a general 
way that the requirement of the act as to notice must be complied with, 
or there can be no lien. The requirement of the act is "that to entitle 
any one to the benefits of this act, he shall give notice to the owner," etc. 
This condition is plainly expressed and easily understood. The claimant 
must give notice to the owner of his intention to file a lien at the time 
of furnishing the materials or performing the work. If as a matter of 
fact the claimant does give such notice to the owner and gives it at the 
proper time, in accordance with the express directions of tlie act of 
assemblv, whv should the lien be void, or, as is said in a Common Pleas 
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case, "fatally defective," if the fact of giving notice has not been set 
forth in the 'statement of the claim ? Or, to say the least, why cannot 
the omission be cured by an amendment at any time before trial, as was 
done in the case at bar and in the case decided by Jtrdge Weand, supra f 
It is well to consider the legislative purpose apparent in the act of 1887. 
It was to extend the mechanics' lifen law of 1836 to cases of alterations, 
additions and repairs arid also in doing so to protect the owners by pro- 
viding for the giving of notice to them of the intention to file a lien. It 
would be a great hardship to allow liens to be filed in such cases without 
notice to the owner that the work was done or the materials furnished 
on the Credit of the improvements and buildings and not on the credit of 
the contractor. The hardship would be all the more if the contractor 
should be weak financially or of questionable honesty. There would be 
a greater necessity in such a case to put the owner upon vigilant inquiry. 
It happens, in the case at bar, that the claimant furnished all the material 
and did all the work. Everything is represented in the one lien. Not- 
withstanding this fact, the legal requirement of notice to the owner 
remains. This is decided in one of the cases we have read. If, there- 
fore, the purpose of the law, inter alia, is to protect the owner, why 
is not the purpose fully accomplished when he gets the notice requiretl 
by the act? 

At the same time, in pursuing this line of discussion we do not 
wish to be misunderstood; because we are firmly of the opinion that 
every lien for alterations or additions should aver notice to the owner. 
Such an averment is an essential part of the pleadings. The lien claimant 
is entitled to a lien if he has given notice to the owner. This is a con- 
dition imposed by the law. If no notice has been given, the lien is void. 
If notice has actually been given in the manner required by the law. 
this facr^hould be set forth in the claim. If the allegation of notice h^s 
been omitted by mistake or inadvertence, the omission may be corrected 
by an amendment at any time before trial. And we know of no reason 
why any third party, with notice of the lien, is prejudiced in any way by 
reason of such an amendment, the requirement of notice being solely for 
the protection of the owner. We, therefore, reach the same conclusion 
as the other Common Pleas judges have, viz., that a Hen for alterations 
or additions should allege notice ; but we wish to state distinctly that our 
reason for this conclusion is that such an allegation is necessary because 
go^d pleading requires it and not because there is any act of assembly 
which states that the allegation of notice mrst be set forth. in the lien. 
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The Mechanics' Lien act of 1836 states specifically what must be 
set forth in the claim. There is no additional requirement mentioned 
in the act of 1861 or in the act of 1887. As the law stands now the act 
of 1887 should be read into the act of 1836 and miade a part of it. As to 
the requisites of the claim we quote the twelfth section of the act of 
1836: ''Every claim as aforesaid must set forth : 

** First, The names of the party claimant, and of the owner or 
reputed owner of the building, and also of the contractor, architect or . 
builder, where the contract of the claimant was made with such con- 
tractor, architect or builder. 

*! Second, The amount or sum claimed to be due, and the nature 
or kind of work done, or the kind and amount of materials furnished, 
and the time when the materials were furnished, or the work was done, 
as the case n:ay be. 

"Third, The locality of the l^uilding, and the size and number of 
the stories of the same, or such other matters of description as shall be 
sufficient to identify the same." 

The Act of 1 90 1 avoids the difficulty raised in the present case by 
providing that the notice of an intentipn to file a lien shall be set forth 
in the lien itself. 

Formulating briefly our conclusions on this branch of the casie we 
state : 

I . There can be no lien for alteriations or additions unless, as a 
matter of fact, notice has been given to the owner as required by the 
act of 1887. 

2. ' It is an essential element of proper pleading that the giving of 
such notice be averred in the lien. A failure to do so will be cause fbr 
striking off the lien ; but in this respect the lien is amendable at any timfe 
before trial and no third party can be prejudiced thereby. 

II. — The Question of Privrity as Between the Mortgagee and 
the Mechanic s Lien. 

The lien in this case was entered of record on August 5, 1897, and 
the mortgage nine days later — August 14th. The contention of counsel 
for the mortgagees is that because the lien itself failed to aver notice of 
the claimant's intention to file a lien, the claim was "fatally defective," 
and, after the expiration of six months, could fiot be amended to the 
prejudice of the mortgage. We are of the opinion that this contention 
is untenable. The mortgagees certainly had notice. The lien, was en- 
tered and recorded in the "Mechanic's Lien Docket" in accordance with 
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the provisions of the third section of the act of 1836. This section 
specifies in detail the nature of the entries to be made on the docket. 
The purpose of keeping this record is to give notice to purchasers and 
encumbrancers. *' A mechanic's claim is not a record ; the lien docket 
is the record, and it alone aflfects enaimbrances and purchasers": 
Armstrong, et al., vs. Hallowell, 35 Pa., 485; Cessna's Appeal, 19 W. 
N. C, 530. "The purpose of the mechanic's lien docket required to be 
kept by section 3, act of June 16, 1836, is to give notice to purchasers 
and enaimbrancers and by the description therein.' of the property 
against which the claim is filed they are affected with notice of the 
extent of the "lien claimed": Harbash vs. Kurth. 131 Pa., 177. We do 
not see how, in the case at bar, the mortgagiees could have been misled 
in any way. When they recorded their mortgage the mechanic's lien 
had been on the docket for nine days. The docket gave them all the 
information they were entitled to under the law, and all the information 
necessary for their protection. It was not necessary for them to exam- 
ine the lien or claim itself. They were already affected with notice. It 
seems to us that the absence of an avenuent of notice in the lien as an 
after-discovered fact so ;far as the mortgagees are concerned. It is tnie 
that when we allowed the lien in this case to be amended we foIloxVed 
th language of the act of 1879 allowing amendments, by incorporating^ 
in pur order the condition that intervening rights should be protected. 
It YfSLS proper caution to do this, especially after the expiration of the 
six months limitation; but our action was not conclusive on any of the 
parties. Their rights remained where the law placed them in the, 
beginning. W^e, therefore, think that the mortgagees in the present case 
were affected with' notice of the mechanics' lien. when they placed their 
mortgage on record, and that nothing hasv happened since to change the 
priority of the lien in the contest for distribution. 

Notwithstanding the views herein expressed as to the efficacy of 
the notice furnished to the mortgagees by the lien docket, we are aware 
that in a contest before an auditor on distribution the claimant in the 
mechanic's lien rtiust take out his case anew. Although he has pro- 
ceeded to judgment by scire facias proceedings, his judgment is prima 
facie conclusive only from its date. "A mechanic's lien is a claim only, 
and its averments and dates establish nothing. A judgment obtained 
upon it is conclusive against its owner, but he cannot waive the right 
of creditors to insist that the lien is invalid. As to them it is a judgment 
from its date only, and not even prima facie evidence of the relation of 
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the lien to the commencement of the work upon the ground" : Safe 
Dep. Co. vs. Iron & Steel Co., 176 Pa., 536; Nolt vs. Crow, 22 Sup. Ct., 
113. It appears in the case at bar that this rule of law was overlooked, 
because the audit was closed before the lien claimant had made out his 
case. He seems to have relied on the fact that the judgment obtained 
in the ^cire facias proceedings related back to the inception of the lien. 
The auditor allowed the case to be re-opened. Thereupon the claimant 
offered evidence to substantiate the averments of the lien, and, in addi- 
tion, to prove that notice was given to the owner of the intention to file a 
lien. At any rate, it now. appears from the .report of the auditor that 
the claimant made out his case in every particular, including proof of 
the notice required by the act of 1887: but for the sole reason that the 
lien did not aver such a notice, the auditor has given the mortgage 
priority over the lien. We think this was error. 

fll.-^T/ir Sufficiency of the Notice. 

Counsel for the mortgagees ex.cept to the sufliciency of the notice, 
as proven, of an intention to file a lien. The auditor x>n this point makes 
the following. finding: "Notice was actually given by John Benbre & 
Son, the claimant in i\\e said lien, to B. E. Leonard, the owner, pfhis 
intention to file a Hen for the work performed and the materials fur- 
nished, stich notice having been given to B. E. Leonard, the owner, 
during the course of the performance of the work." We hiaive read the 
testimony ^carefully and we agree with the auditor in his conclusion. 
We do not think we ought to be hypercritical tn our consideration of the 
form of the notice. "While no particular form of words is necessary 
to give the notice required by the act of May 18, 1887, of an intention 
to file a mechanic's lien for additions such notice to be effective should 
be framed in language sufliciently clear and definite to inform the person 
notified that the material-man intends to file a lien under the act of 
assembly for the price of the material* furnished, * * *' and a 
notice by material-man that *if we do not get our money at that time we 
would look to the building for the payment of our bill' is not sufficient" : 
Langenheim vs. Bradberry Co., 2 Sup. Ct., 285. See also, as to sufli- 
ciency of notice, Linderr Steel Co. vs. Refining Co., 138 Pa., 17. We are 
of the opinion that, in the case at bar, the notice was sufficiently definite 
and that it was made in time. 

We have now disposed of the questions argued before us and which 
we consider material in the disposition of the contentions of the rival 
claimants to the fund in this case. • Some of the exceptions are dis- 
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missed and some are sustained. It is not necessary to '•efer to each one 
seriatim. The foregoing: opinion disposes of all the questions argued 
by counsel, and the , exceptions are dismissed or sustained as indicated 
in the opinion. 

We therefore direct that out of the fund in the hands of the 
prothonotar-y, the amount due on the mechanic's lien of John Benore & 
Son vs. B. E. Leonard, as ascertained by the auditor, shall be first paid 
and that tht balance of the fund shall be applied to the Winton mort- 
gage, recorded August 14, 1897. 



A statute which requires riiunicipal corporations to pay more for 
common labor employed on public improvements than it is worth in the 
market is held, in Street vs. Varney Electrical Supply Co. (Ind.) 61 L. 
R. A. 154, to unconstitutionally deprive the taxpayers of their privi- 
leges and immunities, and of their property without due process of law. 
to interfere with their right of contract, and to be invalid as class legis- 
lation. 



An application for insurance, on a single sheet containing at the 
bottom a promissory note intended to secure assessments, is held, in 
Rochford vs. McGe/e (S. D.)* 61 L. R. A. 335, to be a single contract, 
of which the removal of the note is a material alteration, so that it is 
void even in the hands of a bona fide holder, ^although the note is writ- 
ten below a perforated, line, if the general appearance of the paper is 
such that the applicant is not guilty of negligence in signing it. 



A passenger going upon a railroad train is held, in Kansas City, 
Ft. Scott & M. R, Co.'vs. Little (Kan.) 61 L. R. A. 122; to have a 
right to rely upon the representations of aMocal ticket agent that such 
train will stop at a certain point to which hcJ has purchased a ticket and 
desires to ride ; and the company is held to be liable if he is compelled 
to leave the train before reaching his destination, because by the general 
rules of the company, unknown to the passenger, such train is not 
scheduled to stop at such station. 



One who pays a brakeman on a passenger train a sum of money to 
be carried to a certain point, and is told to ride upon the platform of the 
baggage car, aad get off the train at all stops, and keep out of sight, 
^nd who follows such instructions, is held, in Mendenhall vs. Atchison, 
T. & S. F. R. Co. (Kan.) 61 L. A. R. 120. not to be a passenger. 
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in the Court of Common Pleas of Lackawanna County, No. 204, 
November Term, ipoi. 

RULE FOR NEW TRIAL. 

Miranda H. Winchell vs, William J. Stevens. 

A save a promissory note, dated October 20. 1881. with confession of Judgment to 
B, payable two years after date, B died in June, 1893. 

Judgrment D. S. B, was entered on said note by leave of court Sec. Leg. October 12, 
1901, at the instance of C, a sister of B., who claimed the note by gift with- 
out the knowledge of A. C alleged the gift to have been made irt .the Fall of 
1892 and first mentioned the fact to the defendant in 1901. Just before the ep- 
try of Judgment. 

The note was made upon a printed blank without a signature line, seal, or any 
other characters equivalent to a se.^1 printed thereon. 

The word "seal" is written and around it is an irregular scroll. The signature and 
seal are manifestly in difTerent inks. 

At the Instance of A. the Judgment was opened and an Issuff framed and tried 
resulting in a verdict for the defendant. 

A admitted signing the note, but denied that it was a sealed paper, alleging ai 
alteration in that respect. Further he claimed the obligation had been can- 
celled in the lifetime of B, but being incompetent to testify there was no 
direct evidence on that point. 

In connection with the evidence tending to impeach the gen^tinenesa and validity of 
the seal, court permitted the Jury to consider the fact that there was no ap- 
parent assertion of a claim upon the note by C during the many years she 
survived after it became due, as bearing upon the question as to whether it 
was regarded by the parties as a subsisting and living obligation. 

In view of A and B'a relation — being husband and wife, the court 
Held:, That the unusual manner In which C claimed to have acquired the note, and 
the effect upon it of the Upse of time, if without seal, was a fair matter to 
be considered and construed and its significance determined by the Jury. 

This coupled with whether the seal was on the paper when the defencfont signed 
it and thereby made It his seal by adopting tt^ere two questions submitted 
tt) the Jury. 

The Act of 15th of May, 1895, P. L. 69. refers to feigned, simulated or altered hand- 
writing and. not to the comparative age of two confessedly difTerent hand- 
writings. It does not undertake to define the qualification of witnesses to 
speak on the latter point. 

Mr. Charles L. Havvley,for plaintiff. 

Mr. George B. Davidson, for defendant. 

Opinion by Newcofnb, A. L. J. December 14, 1903. 

The action was upon a promissory note with confession of judg- 
ment in the sum of $300, dated at Scott, Pa., October 20, 1881, payable 
with interest to Maggie Stevens or bearer two years after date and 
signed by the defendant. Judgment D. S. B. was entered thereon by 
leave of Court sec r eg. October 12, 1901. The parties to the riote 
were hi'sband and wife, living together as such on the defendant's 
farm in Scott township at the date of the instrument, and at all times 
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thereafter until the wife's death in June, 1893. The plaintiff is her 
sister and lived in this city at the date of the note, which she now 
claims by gift fro mthe sister without' the knowledge of the defendant. 
She alleges the gift to have been made in the fall of 1892. She first 
mentioned the fact to the defendant in 1901 just before the entry of 
judgment. Her silence on the subject she says was in accordance with 
an understanding between her and her sister. 

The note was made up from a printed blank not having a signa^ture 
line, seal or other character^ equivalent to a seal printed thereon. 
Double marginal lines are on both upper and lower edges. The word 
"seal*' is written on the lower marginal line and around it is aCn irregu- 
lar scroll. The defendant's name is above the margin, the suhiame and 
middle initial being a trifle higher than the first name, giving a slight 
appearance of an upward slant to the name as written, and. being" 
entirely above the seal except as the final stroke of the last letter 
appears to be carried down far enough to come in contact with the 
scroll. The signature and seal are manifestly in different inks. A 
faded appearance of the signature is very marked as compared with 
the seal. 

At the instance of the" defendant the judgment was opened and 
an issue framed and tried, resulting in a verdict^ for the defendant. He 
admitted signing the note but denied that it was a sealed paper, alleging- 
an alteration in that respect. He claimed alsd that the obligation had been 
cancelled in the lifetime of his wife, but being incompetent to testify, 
there was no direct evidence on that point. In connection with the 
evidence -tending to impeach the genuineness and val-. 
idity of the seal, we permitted the jury to consider 
the fact that there was no apparent assertion of a claim upon 
the note by the wife during the many years that she survived after it 
became due, as bearing upon the question whether it was regarded by • 
the parties as a subsisting living obligation. In view of their, relation 
as husband and wife, the unusual manner in which the plaintiff claimed 
to have acquired the note, and the effect upon it of the lapse of time, if 
without seal, it seemed to us upon the trial, as it does yet, that the 
conduct of the parties was fair matter to be considered and construed ' 
and its significance determinedly the jury. Cor pled with this we sub- 
mitted two questions to the jury, namely,. whether the seal was on the 
paper when the defendant signed it, and if so, did he make it his seal 
by adopting it, putting the burden on hyn to sho^ the alleged altera- 
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tipn by the measure of proof required^in such cases, leaving the question 
of adoption to be determined by the fair weight of the evidence; a 
negative answer to either question to be decisive in favor of defendant 
because of the bar of the statute of limitations. 

The chief complaint now is that we erred in admitting the testi- 
mony of Mr. A. T. Hunt, called by the defendant as an expert in hand- 
writing, to the effect in his opinion the disputed seal was a quite 
recent writing as compared with the signature, the ground of the 
complaint being that he was not first shown to be qualified ; in excluding 
the testimony of Dr. Price and Chas. L. Griffin, a photographer, on part 
of the plaintiff, and also submitting the question of the adoption of the 
seal to the jury. It is enough to say as to that submission,, it was 
strictly in accordance with the theory upon which the case was argued 
to the ji ry on both sides and with the specific requests for instruction 
l)resented by the plaintiff, who now assigns the instruction for error. 

As to the testimony of Mr. Hunt it is now for the first time urged 
that he was not qualified according to the intent and meaning of the 
act of 15th May, 1895, P- L. 69. We feel constrained to say that this 
specific ground of objection seems a trifle disingenuous at this time. 
The witness qualified in practically the same way as other experts 
called, viz., Mr. West, Mr. Ives, Mr. Smoot, Mr. Post and Mr. Christie, 
aU bankers, accorrstants or teachers, who were examined without ob- 
jection. In rebuttal the plaintiff called a Mr. Transue, whom she quali- 
fied in practically the same way, the only possible difference being the 
fact that he had on several occafions been called as an expert witness* 
a fact atoit which no inquiry was made of the defendant's witnesses. 
The plaintiff did not seek to avail herself of 'the right to make a pre- . 
liminary cross-examination of Hunt. The witness was asked his 
opinion as to the comparative age of the signature and seal. Statiiig 
the grounds of his opinion he said that to him the sea! appeared to be 
of quite recent. date as compared with the signature. The plaintiff 
contented herself with making a formal objection as to the qualification 
of the witness without calling attention to the act of 1895 which did not 
occur to us. If counsel had it in mind fairness to the (iourt would have 
required him to bring it to our notice. 

After all we were not dealing with a case of feignqd, simulated 
or altered handwriting, which is the subject matter of that statute. 
It was not pretended by anyone that the seal was in the defendant's 
handwriting. The question was not the identity nor alteration of the 
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handwriting as such ; but the comparative age of two confessedly dif- 
ferent handwritings. As we understand the statute it does not under- 
take to define the qualifications of a witness to speak on that point ; but 
if so they were substantially niet»by the witness in question so far as to 
make his testimony admissible* subject to suitable instructions to guide 
the jury in weighing it. 

Dr. Price was called as a microscopist. It was proposed to show 
by him that he had subjected the note to examination under a micro- 
scope, and that as a result of his examination he determined that the 
end of the final stroke in the signature overlay the scroll of the seal, 
in support of the plaintiflF's contention that the signature was written 
last. The doctor frankly admitted that it was the only experiment of 
the kind he had ever made. The oflFer thus became so manifestly inad- 
missible that we see no occasion to discuss it. 

Much the same may be said of the offer when Mr. Griffin was on 
the stand. It was to prove that he had taken a photograph on a larg« 
scale of the seal and the last three letters of the signature, and in doinj; 
so "he could see upon the plate in the camera that black ink of the sig^ 
nature came down over the blue ink of the scroll below." This propo- 
sition has been urged upon us with earnestness. We have; therefore, 
endeavored to give it the consideration due to the zeal and industry of 
the learned counsel ; but we confess we are unable to discover any 
theory upon which it would be competent evidence. The photographer 
may have been qualified : but the qualifications of the camera did not 
appear. 

We think upon review of the whole case there was no error of 
which the plaintiff can complain. 

The mle for a new trial is therefore discharged. 



In the Court of Quarter Sessions of Laekawanna County No. Jd^, 

October Sessions, 1903. 

RULE TO QUASH INDICTMENT. 

Commonwealth vs. H. H. Duer. 

An officer of the Society for the Prevention of Cruelty to Animals may arrest a per- 
son grullty of cruelty to animals upon view without warrant; or. on 4Complaint 
to him by a citizen, he may arrest without warrant. He has not, however, 
the greneral powers of an officer of the peace. 

If he makes an arrest for any offense other than the one designiated in the act of 
Assembly, he acts as a private person. 

If a private person be present when any felony !s committed. h> Is boimd by law to 
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afriBst the felon; he may arrest upon a hue and cry raiscMl upon a felony com-t 
mitted and he may arrest in case of an affray and riot liable to result in 
murder. 

When it appears that the prosecution is not within any of the exceptional condi- 
tions under which a private person may prosecute, a rule to quash the in-, 
dictment will be made absolute and the indictment quashed. 

District Attorney W. R. Lewis for Commonwealth. 

Mr. D. J. Reedy for defendant. 

Opinion by Edwards, P. J., January 4, 1904. 

The pToseci tor, E. H. Knapp. is an officer of the Society for the 
Prevention of Cruelty 'to Animals. As such officer his powers are 
limited and defined by the law which creates his office. He may arrest 
a person guilty of cruelty to animals upon view, without warrant ; or, 
on complaint to him by a citizefi, he may arrest without warrant. But 
he has not the general powers of an officer of the peace. If he arrest 
anybody, without warrant, for any other offense than the one designated 
in the Act of Assembly, he acts as a private person, and his powers and 
responsibilities are governed by the law relating to arrests by private 
persons. There are some wellknown circumstances under which a pri- 
vate person may arrest without warrant. If he be present when any 
felony is comiViitted he is bound by law to arrest the felon ; he may 
arrest ipon a hre and cry raised upon a felony committed, and he may 
arrest in case of an affray and riot liable to restflt in murder. In the 
case at bar it appears clearly that the charge of assault and battery was 
heard, and the defendant held to bail by the magistrate, without a war- 
rant having been previously issued. It also appears that the prosecution 
by E. H. Knapp \yas not within any of the exceptional conditions* under 
whifh a private persoh may prosecute for a criminal offense. The 
conclusion therefore follows that the whole proceeding before the mag- 
istrate was irregi:lar and in violation of law as established by the con- 
stitution, by statute and by precedent. 

It is imwise and unsafe to depart from the ordinary mode of 
criminal procedure which requires a warrant of arrest founded on 
probable cause, supported by oath or affirmation, to be first issued 
against the accused by some magistrate having competent jurisdiction. 
The fitness and propriety of this procedure, and. its equal justice to 
accuser and accused, suggest that it shall not be departed from, except 
under special circumstances or pressing emergencies : Lloyd vs. Car- 
penter, 3 Clark, 58. ^'Criminal actions are usually instituted upon com- 
plaint, under oath, before a magistrate or other proper officer, upon 
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which, if it appear that a criminal offens^ has been committed withiii 
the jurisdiction, a warrant is issued and the . defendant arrested and 
brought before the magistrate for a hearing. If, upon the hearing, 
there be a probable carse of g^iili, the" prisoner is held for trial in the 
court having jurisdiction of the offense. Whilst tHs is the usual 
method pursued in criminal procedure, there are certain exceptional or 
extraordinary modes of preferring criminal charges, well recognized 
in practice." Commonwealth vs. Green, 126 Pa.. 531. For a further 
discussion of some of the questions now before rs we refer to Com- 
monwealth vs. Krabeck. 5 Lack. L. N. 342. 

The District Attorney has called our attention to the case of 
Commonwealth vs. Hrennan. 193 Pa., 567, where it was held that a 
motion to quash an indictment for defect in the preliminary proceedino^v*; 
before the committing magistrate is too late after .the indictment is 
fpund and the case called for trial. In the Brennan case the inforn^a- 
tion charging murder was sworn to by the cbief burgess of the boro^igh 
and the "warrant was issued on oath, etc.'* The information was 
reduced to writing and the jurat of the Justice of the Peace appended 
thereto and signed :l)ut the affiant did not ^'subscribe" his name to the 
information. The supreme court refused to quash the indictment for 
such a technical defect. This case is not authority for the case at bar, 
because in the latter there is no pretense that any warrant was issued, 
whatever the defect in the information might be. 

The rule to quash the indictment is made absolute and the. indict- 
ment is quashed. 



In the Orphans' C01 *•/ of Lackaivanna County. 

SUR PETITION FOR A CITATION TO PILE AN ACCOUNT, 
ANSWER AND PROOP 

E.^tnte of Mary A. Plaherfy, late - of the Borou^i^h of ArchhaJc, 

Deceased. 

A petitioner who has no interest in the estate, which would be th^ subject-mnt- 

ter of ah executor's account, has no status to ask for such account. 
An interest in an estate means tomething that can be enforced against It. 
:A party citing an executor to file an account, must be one having a pecuniary in- 
terest of some kind in the decedent's estate. 

Mr. H. D. Carey for petitioner. 

Mr. W. W. Baivlot for executrix/ . 
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Opinion by Sando, P. J., Nov. 28, 1903. 

It is admitted that the executrix has not complied with the provi- 
sions of the Act of Assembly, and filed an account within one year after 
the death of the testatrix, but it is alleged that the petitioner is not a 
party interested in the estate, and therefore has no authority to seek to 
compel the executrix to file an account. 

After the citation was served upon the executrix, an answer was 
filed setting. forth that there was not and never had been any funds or 
personal property in her hands as executrix, belonging to the estate 
of the testatrix. 

There is no replication filed to the answer of the executrix. No 
replication having been filed, the answer is to be taken as true and 
conclusive. Mead's Est. 4 Dist. R. 751. 

Neither does the answer of the executrix set forth^ nor the testi- 
inony show that Katie Flaherty, the petitioner was a creditor, -legatee, 
devisee, annuitant of or in any way interested in this estate. 

An interest in an estate means something that can be enforced 
against it, which the petitioner has not. 

A petitipner who has no interest in the estate, which would be the 
sr.bject-matter of an executor's account, has no status to ask for such 
account. Kqerner*s Estate 19 Phila. R. 10. 

A petition for citation in the Orphans' Court should come from 
some person interested.. Okeson's Appeal, 2 Grant, 302. 

The party citing an executor to file an account, must be one having* 
a pecuniary interest of some kind in the decedent's estate. Lacey's Es- 
tate, 12 Phila. R., 126. 

The petition is dismissed for want of interest of petitioner in pos- 
session or right of possession in the estate of the decedent. 



In the Court of Common Pleas of Lackawanna^ County, No. 143, 

September Term, 1^02. 
EXCEPTIONS TO REPORT OF REFEREE. 
George Pendrcd vs. N. Y., 0. & W. Railivay Co. 

Plaintiff seeks damagres from defendant company because of the erection 'of a 
bridge which, he claims, caused the overflowing of waters of a river upon his 
premises. 

Upon the trial the undisputed evidence showed that the road was leased by defend- 
ant and under the terms of the lease defendant has the care and custody. of 
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the road, with the duty to keep it in repair, etc., but no ailthofity, wliatever. 
to change its locaticm or construction. 

It had charge and possession of it for the purpose of operation only. The bridge 
which caused the trouble was built by the lessor and there was no authority 
in the lease for the lessee (the defendant) to change the construction. 

Held: That under these circumstancs, the defendant company was not liable for 
any damages resulting from the original construction of the road. 

Messrs. Burns & Carey for plaintiff. 

Mr. J. E. Burr for defendant. 

Opinion by Kelly, A. L. J., January 4, 1904. 

The plaintiff seeks to recover damages from the defendant on 
account qi injuries to his real estate, caused by the overflowing of tht 
banks of the Lackawanna river in the borough of Jermyn. He claims 
that the overflowing of the waters of the river was caused by the 
erection of a railroad bridge across it, several hundred feet above his 
property, in such a way as to obstruct the natural channel and change 
the regular course of the water, and so cause it to flow upon his 
premises, and thus cause him substantial damage. The action is tres- 
pass, based upon the alleged negligence of the Ontario, Carbondale & 
Scranton Railway company, which built the bridge in question in such 
a manner as to interfere with the natural flow of the "^ater and cauBe 
it to be discharged upon his property, and the negligence of the de- 
' fendant as lessee of the railroad of which the bridge forms a part, in so 
maintaining the railroad and bridge in question as to divert the water 
and cast it upon him. The learned referee found in favor of the 
defendant and several exceptions are now before us for disposition. 

The first exception is clearly without merit. At the time and place 
fixed for the last meeting the referee and counsel for defendant ap- 
peared, the evidence was closed, and the motion to find for the 
defendant was allowed. No reason appears for the non-appearance of 
plaintiff's counsel, and there was no obligation on the referee to sus- 
pend consideration of the case oh account of their absence. All the 
other exceptions may be considered together, as they all relate to the 
question of the right of the plaintiff to recover under the undisputed 
evidence, there being no evidence whatever offered by defendant. 

The bridge which caused the trouble was built in 1890 by the 
Ontario, Carbondale & Scranton Railway company as part of the con- 
struction of a railroad which was leased to the defendant company in 
the same year for the term of 99 years. Under the terms of the lease 
the defendant has the care and custody of the road with the duty to 
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keep it in repair, etc., but no authority whatever to change its location 
or construction. It had charge and possession' of it for the purpose 
of operation only. Under these circumstances is it liable for any dam- 
ages resulting from its original construction? We agree with the 
conclusions of the referee that it is not. There was no authority in the 
lease for the defendant to change the construction, much less any duty 
imposed i.pon it to do so and the general rule is that before negligence 
can be imputed to a party, a duty, the breach of which is the tort in 
cjuestion, must be shown : 21 Am. & Eng. Ency. of Law, 466. No duty 
being imposed upon the defendant to remedy the defect there would be 
no liability for not doing so. All that the defendant did was to operate 
the Toad, and there is no pretense that the operation caused any dam- 
age to the plaintiff. All the damages resulted from the location of the 
pier, of the bridge in the bed ot the river, an act with which the defend- 
ant had nothing whatever to do. It follows that plaintiff can not main- 
tain his suit against this defendant, and the exceptions are all dismissed, 
and judgment is directed to be entered in accordance with the report of 
the referee. 



/;/ the Court of Common Picas of Lackatvanna^ County, .Vo. ^07, 
November Term, ^903. 

MANDAMUS. 

Thomas /. Kennedy, Treasurer of Fell Totvnship School District z'S: 
Joseph A. Scranton, Treasurer of Lackawanna County. 

The treasurer of a school district caused a mandamus to. issue a,ffainflt the county 
treasurer for the license money belonering to the township or to the town- 
.<ihlp school district. The treasurer of the township asked leave to intervene, 
which was grranted. 

The question in dispute was, to which body did the money belonsr — to the nchool 
district, or to the township? 

The dispute Involves the construction of the Act of April 22, 1903. P. L. 21(9. The 
township claimed that the act was unconstitutional, because!. 1st. It was jspe- 
cial law. 2d. It was local. And 3d. because the law was not permanent. 

Held: That it can not be said that the act in question relates to the affairs of 
school districts any more than 'the affairs of townships. Whichever • way it 
may be taken, the objection to Its c-»nstitutlonality would be equally effective, 
because the constitution prohibits special or local le^slation. relating to the 
affairs of townships as well as those of school districts. 

The Act of Jupe 12. 1893, P. L. 461, whil3 it re^rulates the affairs of townships, 
was held by the Supreme Court to be constitutional. 

The Act of April 28. 1899. P. Ij. 104. "providing for the classification of townships 
of the Commonwealth with respect to their population into two classes, etc.." 
was declared to be constitutional. In Commonwealth vs. Blaokley. 198 Pa.. 
372. 

It is, therefore, well settled law that school districts and townships may be classi- 
fied upon a proper basis, as well as counties and cities. 
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A law applicable to all the members of one class of townships of the state, before 
their division into classes is npt special or local. 

The objection to the Act of 1893 that it produces an intermittent or shifting re- 
sult, dependent upon the fact of a contract or no contract to repair the 
roads is not, for this reason, unconstitutional, It is enough to state that 
when a law i^ applicable to all members of a class it is not special legislation. 

Mr. Joseph E. Brennan for School District. 

Messrs. John F. Murphy and Ira H. Burns for Township. 

Opinion by Edwards, P. J., January 7, 1904. 

The contention in this case relates to the license money for 1903 
in the hands of the county treasurer and belonging either to Fell Town- 
ship, or to the Fell Township School District. There are no -facts in 
dispute. The amount in the. county treasurer's hands is $1,489.80. 
He is ready to pay.nt to the party entitled to it under the law. Kennedy, 
the treasurer of the school district, filed his petition for a writ of 
mandamus. The treasurer of the township came into court and* asked 
leave to intervene, which was granted. Therefore the question in 
dispute is one of law only. To which body does the money belong? 
To the school district, or to the township ? 

The dispute involves the construction of the Act of April 22, 1903, 
P. L. 259. For convenient reference we quote the whole act in this 
place : 

"Section i. Be it enacted, etc.. That in townships where the 
roads shall be made and repaired by taxpayers, under contract with 
the township, pursuant to the provisions of the act of 12th June, Anno 
Doniirii one thousand eight hundred and ninety-three,, and its supple- 
ments, the proportion of liquor license money by existing laws "made 
-payable to such townships, and any and all money derived from same 
^urce, now in the hands of the county treasurer, or in the hands of any 
pierson or persons for the use of the township or townships, shall be 
paid, during the time roads are thus or were made and repaired, to 
the treasurer of the school district of such township, for school pur- 
poses : Provided, That if any such township shall contain one, or more 
than one, independent school district, the license money due said town- 
ship shall be divided among all the school districts thereof, every dis- 
trict receiving the proportion of license money that its assessed valua- 
tion of taxable property bears to the assessed valuation of such property 
in the entire township. 

"Section 2. All laws or parts of laws inconsistent herewith are 
hereby repealed." 

. Counsel for the township daim that tlie act is unconstitutional for 
the following reasons: 
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1. It is a^special and not a general law, as it does not apply to all 
school distriets,^ but only to those situate in a township which has a 
road contract. 

2. It is a local law because it gives certain school districts a 
special appropriation of money in excess of what other school districts 
receive, which said appropriation is not warranted by the constitution. 

3. The law is not a jpermanent one. > It can not be taken advantage 
of by school districts at all times in the future; but it is shifting inas- 
much that one year the township rnay havd the money and the next year 
the school district. 

The foregoing reasons are in the form given by counsel. We do 
not understand why it can be said that the Act of Assembly in question 
relates to the affairs of school districts any more than to the affairs of 
townships; or why the act. should not be considered as legislation sup- 
plemental to the license law, changing the provision as 10 the application 
of license money under certain conditions. It cannot be successfully 
contended that the act "relates to the affairs of school districts" in the 
sense that phrase is understood generally. It may be that it relates to 
the affairs of "townships." Whichever way we look at it, the objection 
to its constitutionality would be equally effective, because the constitu- 
tion prohibits special or local legislation regulating the affairs of town- 
siiips as well as those of school districts. We shall therefore consider 
the question whether or no the act is special or local legislation. 

I. The Act of June 12, 1893, P. L. 451, "enabling the taxpayers 
of townships and road districts to contract for making at their own 
expense the roads', and paying salaries of* township, and road district 
officers, and thereby preventing the levy and collection of road taxes.'' 
This act unquestionably regulates the affairs of townships. In the case 
of Lehigh Valley Coal company's appeal, 164 Pa., 44, the claim was 
made that the act was unconstitutional, because by the adoption of its 
provisions in some townships and not in others, local results would be 
produced. The Supreme Court held otherwise. Mr. Justice Dean, in 
an elaborate opinion covering the whole question, says: "Hut it is 
argued, this law (1893) would be productive of local results, and 
therefore is a local law. That is, some townships would take advantage 
of. its provisions, and contract for making and repairing their roads, 
while others would go on under old law, and have the work done, 
as heretofore, by the supervisors. Hence, in the different townships 
the work would be done under two different systems, depending on the 
notions of the taxpayers of the many townships of the Commonwealth. 
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But this fact, even if it were undoubted, would not necessarily be local 
legislation. N^rly all the laws which, since its adoption, have been 
declared obnoxious to the constitutional inhibition of Section 7, Article 
III., have been those which sought to accomplish a local result under 
the guise .of a nominally general law, and which, from the language of 
the statute and its subject, couM have no other resrlt; or which, from 
the very nature of the case, could not have a general application. In 
those cases, the act, though general in terms, was so worded that it 
could only relate to some members of a class, ^hich members were 
identified by a geographical location, a territorial area, or a lijnit of 
population, which made them the beneficiaries of the' law, and excluded 
all others of the same class." 

'2. The Act of April 28/ 1899, P. L. 104, providing "for the classi- 
fication of the towi^ships of the Commonwealth, with respect to their 
population, into twa classes, etc." This Act was declared to be consti- 
tutional in Commonwealth vs. Blackley, 198 Pa., 372, and Plains Town- 
ship, 16 Sup. Ct., 262. It is therefore settled jaw that school districts 
and townships may be classified upon a proper fcasis^ as well as counties 
and cities. We need not discuss now the limitations upon the power of 
the legislature to classify municipalities. The cases discussing this 
Question are well known to the profession. We rre at present con- 
cerned only with the fact that the townships of- the commonwealth are 
divided into two classes. The next step follows, viz. : That a law ap- 
plicable to all the members of one class of townships is not special or 
local legislation any more than a law applicable to ajl 
the townships of the state, before their division into two 
classes, is special or local.* Nor does the fact that -the Act of 1899, 
repeals the Act of 1893 as to townships of the first diss, make any dif- 
ference. It simply provides a different and a higher form of gov- 
ernment ^for townships of the first class, leaving the townships of the 
State still divided into two classes: See Coal Township 16 Sup. Ct. 
260; same case 200 Pa., 352. 

It is argued on the part of the counsel for the township that the 
Act of 1903 produces an intermittent or shifting result, dependent upon 
the fact of a contract or no contract to repair the roads. That is, if in 
the year 1903 for instance, there is such a contract, the license money 
goes to the school district: if in 1504 there is no such contract, the 
. money, goes to the township, and so on from year to year. It is true 
that this result may happen; but the same objection could be made to 
the act of 1893'. Under that act, Fell township, being a township ol 
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the second class, in one year may enter into a contract with a taxpayer 
to repair the roads and therefore in that year make no road tax levy; 
in the next year there may be no contract and then a road tax will be 
levied. The result varies from time to time according to. the change in 
this condition or circumstance. The act is not for this reason uncon- 
stitutional. If the want of uniformity in the practical operation of 
generallaws applicable to municipalities were a reaspn for declaring 
them unconstitutionial, there are many that would fail by this test. The 
road law of, 1834 giving taxpayers the option of working out taxes has 
not led to uniformity. In some townships the taxes are paid almost 
wholly in cash and the work is done by laborers employed by the super- 
visors; in others, the taxes are worked out, and very little cash is. paid. 
Where the taxes are paid in money, the supervisors often let out the 
constnxtion of new roads by contract. And this was de- 
cided to be lawful : Childs vs. Brown Township, 40 Pa., 
332. Several other instances of the same kind could be 
given, but we deem this unnecessar)'. It is enough to state that when a 
law is applicable to all members of a class it is not special legislation. 
The Act of 1893 above cited, applies to every township of the second 
class. Every township probably will not invoke its benefits; bi'.t this 
makes no difference. The privilege is open to all. There is no discrim- 
ination or exclusion. So with the Act of 1903, attacked in the present 
case ; it operates generally on all members of the "same class. We can 
not, therefore, declare it unconstiti tional. 

• It may be that our discussion of /the constitvtiona^ity of the act irf 
superfluous; but it was the only qrestion' argued by counsel on both 
sides, and we have, therefore, examined it to some extent. Neverthe- 
less, we are much impressed with the proposition that the Act of 1903 
takes its place as a part of the legislation on our statute books regulat- 
ing the granting of licenses and the appropriation of the moneys derived 
therefrom, and that it does not pretend, in a legislative sense, to regu- 
late the affairs of school districts or townships. To sustain this propo- 
sition we refer to the eighth section of the Act or 1887, P. L. 108, di- 
recting how the amount received for licenses shall be distributed. *It is 
there provided that the sur. s so paid for the use of the townships shall 
be« applied to keeping the roads of the township in repair. This section 
of the act was amended by the act of 1891, P. L. 248, but the provision 
for the use to be made of the township's share of the license money was 
not disturbed. The passage of the act of 1893 aii-thoriziug taxpayers to 
repair township roads by contract did away with the necessity of using 
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the license money for road purposes, and thus practically defeated the 
intention of the legislature expressed by the provision incorporated in 
Section 8 of the. Act of i887:.^d preserved in the Act of 189 1. Never- 
theless, the legislature apparently did not discover this anomally or 
defect until 1903 when the Act under consideration in the present case 
was passed, providing that when there is a contract for the repair of the 
township roads the money, no longer necessary for road work, shall 
go to •the school district. We believe the intention of the legislature 4n 
passing the Act of 1903 would have been better served, if the eighth 
sction of the Act of 1887, as amended by the act of 1891, had been 
further amended, as it is in substance and effect, by the Act of 1903. 

, According to the foregoing views we direct that a writ of peremp- 
tory mandamus issue against the respondent commanding him to pay 
to the, plaintiff, the treasurer of the Fell Township School district, the 
sum of $1,489.80, as prayed for, with costs. 



In the- Court of Quarter Sessions of Lackawanna County, Xo. j$^6, 
February Sessions, ipoi, • 

RULE FOR JUDGMENT AND EXECUTION 

In Re. Apportionment of Indebtedness of Old Forge Township School 
District and Old Forge Borough School District. 

By a decree of ccmrt, In May, 1899, a borouirh was created out of the grreater por- 
tl<m of a township. This resulted, by operation of law. in the formation of a 
. new school district by itself. . * 

A commissioner was appointed under the Act of 1&62, P. L., 471, to report the facts 
SUB to thf adjustment and apportionment of the property and Indebtedness of 
the old school district amon? the two school districts — ^the borough and the 
township school districts. 

His. report was excepted to and on Auar. 11. 1902, the exceptions were dismissed 
and the report of the. cornmisstdner confirmed. 

In dlsmls^ingr the exceptions, court- directed counsel to prepare a final decree, in 
accordance with the provisions oi the Act ol 1862. Thjs decree, was entered 
of record January 6, 1903, nunc pro tunc, as of August II, 1902. 

The borough district having been defeated In Its contention In the court, recourse 
was had to the legislature of 1903. the result being the Act of February ^. 
^ 1903, "rcAatlng to school districts In townships and boroughs erected there- 
from." 

Held: It Is well settled law that Acts of Assembly must be construed to act pros- 
pectively when they would affect vested rights by a retroactive construction, 
-ilhe act in question must be construed to act prospectively. It can not af- 
. feet vested rights as they existed In August, 1902, or in January, 1903. 

The final xlecree of the court Is In the nature of a contract and can not be Im- 
pfilred by subsequent legislation. 

Mr. John M. Harris and Hon. H. A. Knapp for TownsKip District. 
Messrs. Hannah, Bums and Watkins for Borough School District. 
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Opinion by Edwards, P. J., January, 1904. 

In order to understand the present status of this case it is necessary 
to refer to some facts of a preliminary nature. 

1. In May, 1899, by a decree of the Court of Quarter Sessions of 
Lackawanna County, the Ixjrough of Old Forge was created out of 
the greater portion of Old Forge township. This resulted, by oper- 
ation of law, in the formation of the new school district of Old Forge 
borough, leaving the balance of the township a school district by itself : 
In Re. Abington School District's Indebtedness, 4 W. N. C. 247 ; Old 
Forge School District's Indebtedness, 22 Sup. Ct. 235. 

2. A petition was filed in January, 1901, under the Act of 1862, 
P. L. 471, praying for an adjustment and apportionment of the property 
and indebtedness of the old school district among, the cwo school dis- 
tricts — the borough and the township school districts. A commissioner 
was appointed to report the facts. His report was filed and excepted to. 
On August II, 1902, the exceptions were dismissed and the report of 
the commissioner confirmed. In our opinion dismissing the exceptions 
we directed counsel to prepare final decree, in accordance with* the 
provisions of the Act of 1862, and submit the same to the court. The 
case was then appealed to the Superior Court. Counsel, having over- 
looked the perparation of the final decree, asked leave of court to file 
the same. This decree was entered of record on January. 5, 1903, 
iiunc pro tunc as of August 11, 1902. The amount decreed to be paid 
by the Old Forge School district to the Old Forge Township School 

.district was $3,026.64. For further facts and law we refer to the case of 
Old Forge School district's indebtedness, supra, where will be found the 
opinion of the court below, the opinion of the Superior Court and the 
supplementary opinipn of Judge Snaith.. 

3. The Old Forge Borough Schorl- district, having been defeated 
in its contention in the court below and in the Superior Court, recourse 
was had to the legislature of 1903, the result being the Act of February 
5. 1903* ''relating to school districts in townships and boroughs erected 
therefrom." We quote this act ki full in this place: 

** Section i. l>e it enacted, etc., That whenever a borough has been 
or shall be erected out of a portion of a township, leavihg the remain- 
ing portion of the townslijp without a school house, and with less than 
1.0 resident freeholders, and less than 25 resident children between the 
ages of six and sixteen years ; then, and in such case, the creation of 
si'ch borough shall not cause a division of the school^ district of the ^ 
towrsliip oi:t of which si:ch borough was formed ; bit the school dis- 
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trict, as it existed in such township before the creation of such borougli 
shall be and remain as heretofore : Provided, however, that whenever 
it shall be made to appear to the court of common pleas of the proper 
county, by petition of at least twenty freeholders of such undivided 
school district, and proper hearing, that the portion of such school 
district outside the borough has at least ten resident freeholders and 
twenty-five children as aforesaid ; then the said court, in its discretion, 
may decree that said school district shall be divided into two districts, 
"one consisting of the territory within such borough, and the other to 
consist of the part of the original township territory not included within 
such borough lines. 

"Section 2. All laws or parts of laws, whether general or special, 
in conflict with this act are hereby repealed." 

The record will not permit us to state that this Act pf Assembly 
was enacted at the instance of the borough school district, because there 
is no direct evidence on this question ; nevertheless, it seems to us, that 
if the counsel for the school district had been requested to prepare a 
retroactive act specially applicable to the case at bar and calculated to 
aflFect the school districts of Old Forge borough and township, out of 
an the school districts in the state, counsel could not have accomplished, 
the piurpose more successfully than has been done by the act in question, 
subject, of course, to the possibility that such an act of assembly might 
be special or local legislation and therefore unconstitutional. 

* It is claimed by one side to the present controversy that the act 
wipes out the. township school district and annuls the final decree of 
January 5/ 1903. On the other side it is claimed that the act is unconsti- 
tutional because, (t) Its title is defective; (2) it impairs the obligation 
of contract; (3) it is special or local legislation. The Act may be un- 
constitutional foT any or .all of these reasons ; but we do not consider 
that we are called upon to decide this question in the present case. The 
final decree was entered January 5, 1903 ; and whether or no the order 
entering the decree nunc pro tunc as of August 11, 1902, is efficacious 
is immaterial, because the act was not passed until February 5, 1903. 
And it is well settled law that Acts of Assembly must be construed to 
act prospectively, when they would aflFect vested rights by a retroactive 
construction. So far as the present case is concerned the act in question 
must be construed to act prospectively. It can not affect vested rights 
4S they existed in August, 1902, or in JSmuary, 1903. The final decree 
of the court is in the nature of a contract and can not be impaired b\' 
subsiequent legislation. 
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The foregoing discussion brings us to the subject matter of the 
rule now before us. The rule as granted is to show cause why judg- 
ment should not be entered upon the decree and an execution awarded. 
Probably the more correct form of the rule would be "to show cause 
why execution should not issufe." The decree of January 5, 1903, was 
in the nature of a judgment. It was adjudged and decreed that one 
school district pay to the other a certain sum of money. That was 
the judgment of the court. It was so entered of record. The nth sec- 
tion of the Act of 1862, P. L. 471, provides aS follows : "And any sum 
thus decreed to be due by any district, to any district or individual, shall 
be entered in the nature of a judgment, against the same, and shall be 
subject to execution in the manner prescribed by the 21st section of 
the general common school law of May 8, 1854. It <:an not be ques- 
tioned that the decree of January 5, 1903, had the force and effect of 
a judgment. But, it is not necessary to waste argument over the exact 
form of the relief prayed for. We make the rule 'absolute in the form 
it is before us, and we further order and decree that a writ of execii- 
tion issue as prayed for against the Old Forge Borough School district 
commanding the directors and treasurer of said school district to cause 
the amount of the said judgment as stated in the decree of January 
5» 1903* to wit, the sum of $3,026.64, with interest and costs to be paid 
to the plaintiff out of any moneys unappropriated of such district, or 
if there be no such money, then out of the first moneys that shall be re- 
ceived for the use of such district, as is provided by law. 



In the Orphans' Court of Lackawanna County, No. 604, Series' C. 

SUR MOTION TO DISMISS COMPLAINT FOR WANT OF 

JURISDICTION 

In Re Estate of Joseph Chase, Deceased. 

The power conferred by the Acta of May 19, 1874, Sec. 7, P. L. 207 and July 11, 1901, 
Sec. 5 P. L. 657. should not be exerted except upon good and sufficient rea-. 
sons; and the power and authority of a trustee should not be withheld, nor 
Interfered with except upon satisfactory proofs of such acts or threatened 
acts as would injure the property and estate likely to suffer loss and be JlBop- 
ardlzed. 

The scope of the statutes does not include the grranting of injunctions in every 
case where Injury misrht happen pending a proceedingr. The pow:er griven 
can only be exercised where It is shown that irreparable injuries are likely 
to be suffered. 

Messrs. O'Brien & Martin for petitioner. 

Messrs. Levy, Thayer, Lynch and I. H. Burns, for respondent. 
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Opinion by Sandb, P. J., January, 1904. 

The order, in the nature of a writ or injunction, asked for and 
granted in this case is based upon the provisions of the Act of May 
19, i8j^4. Sec. 7, (P. L. 207) and the Act of July 11, 1901, Sec. 5, 
(P. L. 657). These Acts confer upon the Court "power to prevent, 
by order in the nature of writs of injunction, acts contrary to law 
or equity, prejudicial to property over which they shall have jurisdic- 
tion." 

The jurisdiction conferred is to be exercised as a preventive 
of acts prejudicial to property within the control of the court, or 
tlie commission of threatened acts and conduct to the injury and dam- 
age of such property. But this power should not. be exerted except 
upon good and sufficient reasons; and the power and authority of a 
trustee should not be withheld, nor interfered y;rith, except upon 
satisfactory proofs of such acts or threatened acts, as would injure 
the property and estate likely to suffer loss and be jeopardized. 

The scope of the statutes does not include the granting /)f injunc- 
tion in every case wher^ injury might happen pending a proceeding. 
If this be cortect, 4t then follows that the power given can only be 
exercised where it is shown that irreparable injury is likely to be 
suffered. 

In the case before us, the petition avers facts showing, or neces- 
sarily tending to show that the estate will be prejudiced by acts 
proposed to be done by the respondent. 

On the face of the petition, it appears that the acts sought to be 
restrained are not only threatened, but that they wiU be done unless 
restrained, and that irreparable mischief will follow if not restrained, 
and discloses facts from which irremediable injury may be inferred. 

Under the principles governing pleadings in equity, the facts in 
the petition, must be treated as admitted, inasmuch as no answer has 
been filed. 

The petition sets forth, that a petition has been presented to this 
.court praying for the removal of the trustee on the ground that the 
interests of the estate are likely to be jeopardized by the continuance 
of the respondent as trustee, to which petition, answer and replication 
thereto have been filed, the matter still pending in this Court; that no 
bond has been filed by the trustee ; that proceedings in divorce, are 
pending, between the petitioner as libellant and the trustee as' re- 
spondent; that since the institution of the proceedings for the removal 
of the. trustee, the trustee has endeavored to encumber the real estate 
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with a lease, the trustee having solicited and urged various persons to , 
join with her in executing a lease of the real estate for one or more 
years ; and that the tnistee is liable to improvidently execute a lease to 
some improper person and thereby work irreparable injury. 

^ Having no doubt of our jurisdiction in the matters it follows that 
the motion can not be entertained. It is therefore overruled. 



In the Cvurt of Common Pleas of Lackawanna County, No. $16, 

January Term, ipoj. 

CASE STATED. 

City of Scranton vs. City of Scranton School District. 

The real estate of a school district used for school purposes is not liable to as- 
sessment for the cost of constructing a sewer in front of it. 

Mr. D. J. Davis, City Solicitor, for plaintiff. 

Mr. D. J. Reedy, Solicitor for School District, for defendant. 

Opinion by Kelly, A. L. J., January 18, 1904. 

The only question in this case is whether the real estate of a ^ 
school district used for school purposes is liable to assessment for the 
cost of constructing a sewer in 'front of it. This question has been so 
recently decided by the Supreme Court that a discussion of it would 
be idle. Mr. Justice Mestrezat, in a very exhaustive opinion, in 
Pittsburg vs. Subdistrict School, 204 Pa., 635, has covered the whole 
question, and in that case the point is decided in favor of the School 
District. After a review of the authorities^ Mr. Justice Mestrezi^t says : 
"These authorities conclusively show that statutes imposing assess- 
ments for local improvements are enacted in the exercise' of the taxiiig 
power oi the legislature. They, therefore, notwithstanding the gener- 
ality of the enumeration of the property affected, do not apply or 
relate to property held or us^d for public purposes by the state or any of 
its political subdivisions. The reasons for this rule given in the author- 
ities cited above are convincing and arnply sufficient to sustain it. The 
imposition of a tax or assessment by the authority of the state, repre-^ 
sented by itself or any subordinate political division thereof, upon 
property held by another subordinate division and used for public 
purposes would in effect be a party demanding money and receiving 
payment for himself. An assessment pays for a public, though a local 
improvement. It therefore relieves the public from the necessity of 
contributing to the cost or expense of the improvement If public 
property purchased by funds raised by taxation is subjected to assess- 
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ment for a local public improvement, it is the public paying the publiic, 
which clearly discloses the absurdity of the proposition." Further 
comment is unnecessary. 

And now January i8, 1904,. judgment is directed to be entered in 
favor of defendant. 



In the Court of Common Pleas of Lackawanna County, No. 182, 

September Term, ipoj. 

RULE TO aPEN JUDGMENT. 

Keystone Brewing Co. vs. P. J. Kane. 

A note, upon which judgment wsa entered, was dated August 22, 1900. Defendant,. 
In a petition to open judcment, and In his depoeltions in support of it, al- 
leged the note was given in 1897. 

Held: The claim Is in flat contradiction of the date and terms of the note and can 
not be allowed to prevail, unless upon an allegation of accident, fraud or 
mistake, sustained by the quality and quantity of evidence which the law 
requires to establish such a claim, vis.: by evidence clear, precise and satis- 
fkctory» and by the testimony of two witnesses, or one witness with such 
corroborating circumstances to amount in effect to the testimony of the sec- 
ond witness. 

Mr. Clarence Balentine for plaintiff. 

Mr. James J. O'Malley for defendant. 

Opinion by Kelly, A. L. J., January r8, 1904. 

The note upon which the judgment was entered in this case is dated 
August 22, 1900, payable to the Keystone Brewing Company, or R. C. 
Wills, signed by defendant in presence of subscribing witness, F. P. 
Butler, and in addition to the regiilar confession of judgment, contains 
this clause : "This note is given to secure anything which I may now 
or at any time hereafter be owing to either or both of the abovfe named 
payees." 

In his petition to open the judgment, and in his depositions in sup- 
port of it, the defendant alleges that the note was given in 1897 to 
secure payment for a horse purchased by him from the plaintiff. This 
claim is in flat contradiction of the date. and terms of the note, and 
can not be allowed to prevail, unless upon an allegation of accident, 
fraud or mistake, sustained by the quality and quantity of evidence which 
the law requires to establish such a claim, viz.: by evidence clear^ 
precise and satisfactory, and by the testimony of two witnesses, or one 
witness with such corroborating circumstances as to amount in effect 
to the testimony of a second witness : 6 P. & L. Dig. of Dec. 10277 
and 10292. The evidence submitted on the part of the defendant is 
not of the character or sufficiency required under the rule, and if the 
judgment should be opened it is not sufficient to sumbit to a iury. 
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Further than this, the defendant's testimony is flatly contradicted 
not only by the note itself, but by the testimony of the subscribing 
witness, who testifies it was given on the date it purports to have been 
given, upon the occasion of making a fifty dollar loan to defendant, and 
by the testimony of Mr. Wills also. On the whole no case is made out 
which appeals to our equity power. 

Rule discharged. 



In the Court of Common Pleas of Lackawanna County, No. 1377, 

September Term, 190 j. 

BXCEPTIONS TO REPORT OF REFEREE. 

The Olyphant Sewage Drainage Company vs. The Borough of 

Olyphant. 

A borouflTh under the general borough act of 3d April, 1861. and the act of May 16, 
1891, P. L. 76, enacted an ordinance providing for the extension of a system of 
sewers and drains as it then had In what was designated as the first sewer 
district. 

At that time the plaintiff company— a corporation organized under the Act of 10 
June, 1898. P. L. 436, was engage^ in the consiructlon of a sewer on certain 
streets in the borough named in the ordinance upon which the borough 
sewer was to be extended. 

It was exercising its corporate rights under permission to use the streets for that 
purpose granted by the borough by ordinance in 1894. 

The said ordinance gave permission to the company to enter upon and use the 
streets for the necessary purposes of construction and maintenance. 

The second section of the ordinance purports to "grant permission to enter upon, 
etc. * * * as in the judgment of the Board of Directors of said company 
may be necessary, etc. * * * for the sewering, draining and sanltliry im-. 
provement of said borough. 

Raintiff claimed that by reason of its grant to the company, the borough had de-. 
prlved Itself of the power to make the Improvement in question. 

Held: That the right «f the boroiigh to extend its sewer system can be vindicated 
on the broad ground that It is a sovereign power which can ndt be aliened 
or surrendered. Whatever right the plaintiff company took under its ordin- 
ance of consent was subject to the future use of this power by the borough. 

Sewage is a matter affecting the public health and no municipality can make a 
contract divesting or abridging its full control over such matters. If, then, 
by any intendment the language of the plaintiff company's franchise in this 
case could be regarded as a contract by which the sanitary improvement of the 
said borough was committed to the Judgment of the company's directors, it 
is safe to say that it was ultra vires. 

It was also contended that the construction of the proposed sewer would deprive 
the Sewage Company of its tolls, because the borough could and would com- 
pel the property owners to connect with this sewer, thus taking away the 
company's only source of revenue. 

On this theory the plaintiff claimed compensation to the extent of the deprecia- 
tion in value of its plant and franchise. 

Held: That the constitution as well as the Act of May 16, 1891, P. L.. 76, has in 
view damages arising from the construction of a public improvement and 
not from the operation of the same, and that. In the absence of negligence 
any loss sustained is damnum absque Injuria. 

Hon. C. P. O'Malley for plaintiff. 
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Mr. F. M. Ly«ch for defendant. 

Opinion by Newcomb, A. L.. J., January i8, 1904. 

This case arises but of a report of viewers appointed to assess the 
cost, damages and expenses of a proposed sewer to be constructed by 
the Borough of Olyphant. The report as well as the exceptions are 
vohiminous but the decisive question in controversy is in a small 
compass. 

, The case is here upon appeal by the plaintiff company from the 
action of the viewers in refusing to award it any damages on account 
of the proposed improvement. An issue having been framed it was 
referred by agreement under the Act of 1869 and its supplements. On 
/^le facts found the referee directed judgment for the defendant to 
which the plaintiff excepts. While there was technical error in refusing 
one of the plaintiff's requests, and in failing to make definite answers to 
certain others, yet in our opinion the conclusion reached is correct. 

Stated broadly the essential facts may be summed up as follows : 

In August, 1900, the Borough of Olyphant, under the power and 
authority conferred by the General Borough Act of 34 April, 1851, and 
tlie Act of May 16, 1891, P. L. 75, in and about the construction of 
sewers and drains, enacted an ordinance providing for the extension 
of such System of sewers and drains as it then had in what was desig- 
nated as tlie first sewer district. At that time the plaintiff company — 
a corporation organized under the Act of loth June, 1893, P. L. 435* 
was engaged iii the construction of a sewer on certain streets in the 
borough named in the ordinance upon which the botough sewer was 
to be. extended. It was exercising its corporate rights under penfiission 
to use the streets for that purpose granted by the borough by ordinance 
in 1894. For some reason its construction was not begun until 1899, 
its time limit having been extended in the meantime by proceedings in 
this court. 

The ordinance of 1894 is fully set forth in the report and is in 
term.s nothing niore than a mere permission to the company to enter 
upon and use the streets for the necessary purposes of construction and 
maintenance. 

It contains no condition nor other terms suggestive of inducement to 
the company or intention to contract with it in the premises other than 
■ so far as it may be possible to imply such contract from the language of 
the second section of the ordinance which purports to "grant permis- 
sion to enter- upon, etc., * * * as in the judgement of the board 
of directors of said company may be necessary, etc., * * * for 
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the isewering, draining and sanitary improvement of-..said borough." 
Neither is there a word to indicate the intention to grant an exclusive 
privilege. 

The ordinance of 1900 neither expresses intention nor indicates the 
purpose to take, injure or destroy any of the property, works or ma- 
terial of the company. It is not pretended that anything has been done 
in pursuance of the ordinance directly or indirectly resulting in such' 
injury. 

It is claimed first that by reason of its grant to the company "^the 
boro'^gh has deprived itself of the power to make the improvement in 
question, and therefore its proposed construction of a sew^r is un- 
lawful. 

It is sufficient answer to that for the purposes of this case to say 
that the act of the company in making claim before the viewers and 
bringing the case here upon appeal from their award is a concession 
that in the matter complained of the borough was in the lawful exercise 
of its municipal powers, and therefore the plaintiff can not be heard 
to raise, the question in this proceeding. Yet the right of the borough 
to extend its sewer system can be vindicated on broader grounds. Its 
power in that regard is a sovereign power which can not be aliened 
or surrendered. Whatever right the plaintiff company took iinder its 
ordinance of consent was subject to the future use of this power by the 
borough. 

Tiedeman Mun. Corp., 566, Sec. 294. 

Elliot Roads and Streets, 368. 

Louisville City Ry. Co. vs. Louisville, 8 Bush, 415. 

In the Water Works Co. vs. Kansas City, 28 -Fed. Rep., 921, the 
United States Circuit Court for the Western Districtof Missouri, by 
Mr. Justice Brewer said, "Sewage is a matter affecting the public 
health, and no municipality can make a contract divesting or abridging 
its full control over such matters." This statement of the law is well 
supported by numerous authorities, notably the case of Butchers' Union 
vs. Crescent City, iii U. S., 746, involving the validity of a statute of 
Louisiana abolishing the exclusive privileges granted, by charter to a 
slaughter house company. The validity of the statute was challenged 
on the ground that its effect was to impair the obligation of the", con- 
tract created between the state and the company by the charter. The 
United States Supreme Court sustained the statute on the ground that 
it concerned the public health and that no legislature could contract 
away its right of control in respect to such matter. It follows a fortiori. 
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that such contract is beyond the powers of any municipality. If, then, 
by any intendment the language of the plaintiff company's franchise in 
this case could be regarded as a contract by which the "sanitary im- 
provement of the said borough" was committed to the judgment of the 
company's directors, it is safe to say that it was ultra vires. 

In this view of the question the various cases cited by the learned 
counsel determining the rights of water companies operating under 
contract with a municipality are manifestly inapplicable and call for 
no discussion. 

In the second place it is contended that the construction of the 
proposed sewer will inevitably deprive the Sewage Company of its 
tolls because the borough can and will compel the property owners to 
connect with its sewer, thus taking away the company's only source of 
revenue and rendering its plant valueless. Oi) this theory the plaintiff 
claims to have sustained injury for which it is entitled to compensation 
to the extent of the depreciation in value of its plant and franchise. 
To this the borough replies that the loss so sustained is damnum absque 
injuria; that it is not the result of a legal injury, and the referee has so 
held. 

Aside from the difficulty with the plaintiff's case owing to the 
contingent character of the alleged damages, we are at a loss to see 
how they arise from a taking or injury of property within the meaning 
of the constitution, the effect of which was to make municipal corpor- 
ations responsible for such injuries as are actionable at common law 
if done by a private and natural person. A lawful and non-negligent 
use of his own property by a private person is not actionable. More- 
over the constitution, as well as the Act of May i6, 1891, P. L. 75, 
under which the viewers were appointed, has in view damages arising 
from the construction of a public improvement. The injury complained 
of here would result, if at all, not from construction^, but from the 
operation of the sewer, and that, in the absence of negligence, is not a 
subject of compensation. In principle we can not distinguish the case 
upon this branch from Penna. R. R. Co. vs. Lippincott, 116, Pa. 472 : 
Same vs. Morchant, 1 19, Pa. 541, and the cases there cited, to which we 
refer for more extensive discussion. 

Wa see no error in the judgment directed to be entered and the 
exceptions are overruled and the report confirmed. 
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In the Court of Common Pleas of Dauphin County. Common- 
wealth Docket, jpoi, 

QUO WARRANTO. 

Commomvealth of Pennsylvania, ex. rei, John P. Elkin, Attorney Gen- 
eral vs. The Consumers Gas Company of Scranton. 

By letters patent the defendant compao/ was incorporated for the purpose of 
manufacturingr and a.upplylngr isas for light only to the public In the terri- 
tory- embraced within the county of Lackawanna, and to such persons, part- 
nerships and corporations residing: therein as migrlit desire the same. 

The defendant's rigrht to do so is disputed by the plaintiff, company up<$n the 
ffround that the latter claims prior and exclusive rigrhts to manufacture and 
supply gas in the city of Scranton. which is apportion of said county. 

The questions thus raised suggested the issuing of a writ of quo. warranto, re- 
quiring the defendant company to appear and, show by what authority it- 
claims to use the rights, powers and privileges of a corporation. 

The contention is tha* because the plaintiflT company has exclusive privileges In 
Scranton. the charter of the defendant company, covering by Its terms the 
county of Lackawanna, of which Scranton is a part, is wholly void and that 
the defendant company has no right to exist as a corporation. 

The court is asked by the plaintiff company to hold that, "the defendant com- 
pany, of Scranton. is not entitled to exist as a corporation and judgment of 
ouster should be entered against it." 

To bring the plaintiff company within the provision of the Act of April 29. 1874. 
it is stated that said company has not. "from its earnings, realizeid and di- 
vided among thw stockholders, during Ave years., a dividend equal to 8 per 
cent, per annum upon its capital stock " 

.Held: That the incorporation of the defendant company being for the furnishing 
of gas to a g.=5neral territory, and within that territory another corporation 
possesses exclusive rights, it by no means follows that the defendant com- 
pany's charter is good for nothing and that it has no corporate rights what- 
ever. 

Should the defendant company hereafter assert the right to supply gas in the city 
of Scranton, by laying pipes and distributing and selling gas there, it WQuld . 
not of itself be such a usurpation of franchises or vlol&tion of duty as would 
require' the court to visit upon it a forfeiture of its charter. 

No mere contention or purpose in a corporation to violate its duty can con- 
stitute a case of forfeiture. Its officers and managers have, like Individuals; 
a locus penitentiae and may avail themselves of it. 

A design clearly shov^n to do an unlawful act may justify the InteiiKMsitlon of n 
court of equity by process of injunction, or It would be Justified, before the 
act was consummated, to visit the corporate body Itself with the extreme 
penalty of civil death and confiscation. 

The plaintiff company maintain that if the defendant company is entitled to its 
existence as a corporation for the manufacture of supplying gas to the 
public in any part of the territory embraced within the county of Lacka- 
wanna, it Is nevertheless not entitled to have and enjoy the franchises and 
privileges of a corporation for the purpose of the manufacture and supply of 
gas within that part of said county embraced within the limits of the City 
of Scranton, and to that extent a. charge of ouster should be entered agalni^t 
it. 

The Jurisdiction of Courts of Common Pl>as< in quo. warranto proceeding^ is 
purely statutory and limited. Having held that the defendant has a right 
to exist as a corporation, and. that being so. the court's power is limited as 
provided in the Act of June 14. 1836. 

The clause referred to In said a'ct, limiting the power of the cour^ says: "In 
case any corporation • • • shall exercise any power, privilege or Jran- 
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chises notsranted or appertalnlngr to such corporation." To merery claim a 
franchise Is not. to exercise it. 

To give, the court jurisdiction there muat be actual user and the d^endant com- 
pany has not in any legal seiue "exercised" any power, privilege or fran- 
chise within the disputed territory, and has at most done nothing beyond ap- 
plying to the city councils for permission to enter a, field in which exclusive 
rights are claimed by another company. 

The tinae has, therefore, not yet arrived for a court to oust the defendant cor- 
poration ft-om. the franchise which it has not exercised. 

The word "exercise" has an established legal meaning and is here the equivalent 
of usurp. 

Quo warranto will not lie unless there is an actual wrongful possession and user 
of the office or franchise. A mere claim of right is not enough. 

Messrs. M. E. Olmstead and A. C. Stamm for plaintiff. 

Messrs: Lyman D. Gilbert, Homer Shoemaker and M. J. Martin 
for defendant. 

Opinion by Jacobs,, A. L. J., November, 1903. 

By agreement of the parties this case was heard by the court with- 
out a jury, under the act of April 22, 1874. 

We find the facts, which appear to us to be material, to be as 
follows : 

FINDING OF facts: 

1. The Scran ton Gas & Water company was incorporated by the 
act of March 16, 1854, for the purpose of furnishing gas and water to 
the village of Scranton. By the act of March 21, ^861, its territory was 
extended to the township of Providence, the borough of Providence and 
the borough of Hyde Park, in Luzerne county ; and, by act of April 23, 
1866, the township of Providence, the borough of Providence, the bor- 
ough of Hyde Park and the borough of Scranton were incorporated as 
the city of Scranton. At its original incorporation the capital stock of 
this company was $25,000. This has been increased from time to time, 
and, at the time of the hearing, its capital was $2,500,000, of which 
about $750,000 was invested in its gas plant and business. It does not 
appear that this cbmpany has ever directly supplied gas to a certain 
part of the city of Scranton occupied by the pipe lines of the Hyde Park 
Gas company, but, since its incorporation, it has been actively engaged 
in business in Scranton, and, since about the year 1880, has manufac- 
tured all the gas distributed and sold in that' city. 

2. The Hyde Park Gas company was, on Oct. 2^^ 1875, incorpor- 
ated with a capital of $25,000, which has never been increased. Its 
certificate of incorporation states its object to be "to manufacture and 
supply the public with gas for illuminating and other purposes*'; and 
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that "it' shall b^ located at the city of Scranton, county of Luzerne, and 
state of Pennsylvania, and shall transact its business thereat." Imme- 
diately after its incorppration this company erected a plant and early in 
1876 began to manufacture and supply gas within a p^rt of the city 
of Scranton and so continued until about 1880, when its works were 
dismantled 2Lnd sold. Since that time it has been constantly engaged in 
the business of distributing and selling gas, but has purchased from the 
Scranton Gas & Water company all the gas supplied by it to its c\is- 
tomer-s. It has not, "from its earnings, realizecl and divided among its 
stockholders, during five years, adividend equal to eight per cent. per. 
annum upon its capital stock." . 

3. "The Consumers' G^s company, the defendant in this case, was 
incorporated on Nov. 28, 1900, with a capital of $S,cxx), "for the pur- 
pose of the manufacture and supply of gai for light only to the public in . 
the territory embraced- within the county of Lackawanna, Pennsylvania, 
and to such persons, partnerships, and corporations residing therein as 
may^ desire the same." We find that the Consumers* Gas company, 
claims that it has the right tor manufacttrre and sell gas within the city 
of Scranton, but there is no evidence before us that it has exercised any 
. franchise within that fcity. It was assumed by counsel on both sides that 
the company had made application to the city councils for authority tp 
lay its pipes upon the streets of that jcity, but there is no evidence before 
us that the application was. granted or that the' company has proceeded 
to erect its plant or lay its pipes, or in any manner engaged in the busi- 
ness of maniifacluring or selling gas, /either in the city of Scranton or 
elsewhere. 

Additional facts are found in our answers to the commonwealth's 
and the defendant's requests for findings of facts. 

mSCUSBlON. 

In this ca?e a member of interesting and complicated questions have 
been presented. The record has been overloaded with points ])ut by 
counsel and requested for findings of f^ct. To adequately discuss all 
these questions woi'ld reqtnre a very elaborate opinion and would be 
without real profit. In, our judgment it is necessary to notice only 
several. 

I. The question most controverted and which really lies at tlie 
foundation of this proceeding, is whether or not the Hyd^ Park Gas 
company has exchisive priveleges in the city of Scranton ? If it has not 
there is no ground upon which a it'dp^ment in favor of the common- 
wealth can be heard : if it has, several other questions arise. 
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The facts have already been stated, and we need not repeat or 
enlarge upon them. They are very similar to — indeed, almost identical 
with — ^those in the Consolidated Gas company vs. Mitchell, i E)auph. Co. 
71, .in which the late learned president of this cciiirt held against the 
exclusive privileges of the gas company. He said : "There are two 
other gas companies, the Pittsburg Gas company and the East End Gas 
company, (which do not claim CKclusive privileges and have not accept- 
ed the constitution and the provisions of the act of 1874), engaged in 
the business of furnishing gas for light to the residents of Pittsburg 
within the territory included in the charter of the Consolidated Gas 
company. The capital stock of the Pittsburg Gas company is $1,320,000, 
its pipe mileage 81 miles, and its number of meters in service, 6,450. 
The capital stock of the East End Gas company is $200,000, its pipe 
mileage 145 miles, and its meters in service, 5,800. The capital stock 
of. the Consolidated Gas company is $300,000, its pipe mileage is 14 
miles, and its meters in service, 750. The majority of the capital stock; 
of these three companies is owned by the same persons. There is 
shown by the evidence to be at least one other gas company within the 
city. 

"In the light of these facts, it becomes a serious qiiestion whether 
the plaintiff, by accepting the provisions of the constitution and of the 
act of 1874, obtained exclusive privileges. It has frequently been said in 
cases where exclusive privileges were claimed under the act of 1874^ 
that a legislative grant of exclusive privileges to a corporation is to bp 
construed most strictly, and every intendment not obviously in faxor 
of the grant claimed must be constmed against it. Amqng these are 
Emerson vs. Commonwealth, 108 Pa. in ; Scranton Electric Light Co.'s 
Appeal, 122 Pa. 154 ; Freeport Water Co. vs. Praeger, 129 Pa. 605 ; and 
Warren Gas Light Co. vs. Pa. Gas Co., 168 Pa. 510." 

And, after examining these cases, he proceeded : "We do not think 
it was ever intended that the grant of exclusive privileges was to apply 
wh^re, in the nature of the case, an exclusive right could not be in (act 
^obtained, and where the only effect of the exclusive privilege would be 
to prevent competition, throughout -a city so. large as Pittsburg, for the 
benefit, not only of the plaintiff company, but of two other companies, 
owned mainly by the same persons who own the plaintiff company, 
which are doing a much more extensive business than it, under circum- 
stances which make it advantageous. and easy for the plaintiff to fail to 
divide eight per centum per annum for. an indefinite period. "^ 

It. is contended on the part of the commonwealth that these view^ 



LACKAWANNA JURIST. 377 

» 
and the conclusion reached by the learned judge are in conflict with" the 

decision of the' Supreme Court in Com. vs. Pittsburg Illuminating Co., 
180 Pa. 578. We do not think so, for the reason that it does not appear 
that the Supreme Court had before them the same facts Which were 
before Judge Simonton. Mr. Justice Mitchell does say^ in the opinion 
of the court, that the Consolidated Gas company, by its acceptance of 
the act T)f 1874, obtained an exclusive privilege, but it nowhere appears 
in the report of the case that the fact that, when the act of 1874 >yas 
accepted by the company, there was already in existence two gas com- 
panies occupying the same territory. We have had access to the paper 
books in the case, and we are unable to find anything in the record or in 
the arguments of statements of counsel which would have led the court 
to suspect that such was the fact. The illuminating company's case was 
heard upon the pleadings, which contain no reference to the occupation 
of the disputed territory by other companies. Indeed, that fact does 
not appear to have been known to Judge Simonton, whose opinion, 
which was reversed, was based wholly upon the effect of the act of 
June 24, 1895, repealing the exclusive privileges obtained by jfas com^ 
panies byHhe acceptance of thcaci of 1874. What was decided by the 
Supreme Court was that, the Consolidated Gas .company having a,n exr 
clrsive franchise in certain territory at the time the illuminating com; 
pany's charter for the same territory was issred,* that charter was not 
effective when issued and did not become so by reason of the passage 
of the act of 1895. There is therefore no real conflict between this de- 
cision and the conclusion reached by /Judge Simonton in the Mitchell 
case: We feel that we should follow th6 latter, both because it is a 
distinct ruling of this court made by a judge of great learning and 
ability, and because, after a frll argument by counsel in this case, it 
commends itself to us as a wise and wholesome application of legal 
principles which have been laid down and reiterated by the highest 
court of this state. Our conclusion therefore is, that the Hyde Park Gas 
company took by its charter no exclusive franchise within the city of 
^cranton. This would of itself require us to decide this case in favor 
of the defendant. There are, however, additional reasons for such 
decision. 

: 2. In his suggestion the attorney general gives tne court to under- 
stand that letters patent have been issued to the defendant, incorporat- 
ing it for the purpose of "the manufacture and supply of gas for light 
' only to the public in the territory embraced within the county of Lack- 
awanna, Pennsylvania, and to such persons, partnerships and corpora- 
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tions residing therein as may desire the same" ; and "that, acting upon 
the powers and franchises contained in such letters patent, the Consum- 
ers' Gas company is proceeding to erect its plant and lay its pipes for the 
purpose of the manufacture and supply of gas within the territory 
named." The suggestion further states that the defendant's legal right 
to do so is disputed by the Hyde Park Gas company, upon the ground 
that the latter claims exclusive rights to manufacture and supply gas in 
the city of Scranton, which exclusive rights are denied by the defend- 
ant; and, inasmuch as the questions involved, are, in the opinion of 
the attorney general, such as should be determined by a judicial tribunal 
suggests the issuing of a writ of quo warranto, requiring the defendant 
company to appear and "show by what authority it claims to have and 
use the rights, powers and privileges of a corporation." In other 
words, the contention appears to be that, because the Hyde Park com- 
pany has exclusive privileges in Scranton, the charter of the defendant 
company, covering by its terms the county of Lackawanna, of which 
Scranton is a part, is wholly void, and that the defendant has no right 
to exist as a corporation. We are honce asked by counsel for the com- 
monwealth to hold that "the Consumers' Gas company of Scranton is 
not entitled to exist as a corporation, and judgment of ouster should be 
entered against it." 

No autliority has been cited iri support of this proposition and we 
cannot assent to it, even in view of the provision of the act of April 29, 
1874, that, where exclusive privileges have been granted to a gas com- 
pany, "no other company shall be incorporated for that purpose" until 
dividends of eight per cent, per annum during five years shall have been 
realized and divided, etc. The incorporation of the defendant company 
is for th^ furnishing of gas to a general territory, and it may well be 
that within a part of that territory another corporation possesses exclu- 
sive rights, and hence that the defendant cannot invade the particular 
territory to which such exclusive rights relate. But it'by no means there- 
fore follows that the defendant's charter is good for nothing and that it 
has no corporate rights whatever. If the territory, covered by the de- 
fendant's charter were the same as that covered by the charter of the 
Hyde Park company or were included in the latter, a diflFerent question 
would be presented, and, assuming the latter company's privileges to be 
exclusive, it might well be held that the defendant is without corporate 
rights and hence should be without corporate existence, both because 
of the positive p;*ohibition of the statute and because it is without ter- 
ritory within which it can exercise its corporate functions. And srch 
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was -'the decision in Com. vs. Pittsburg Illuminating Co., supra. But, 
still assuming that the Hyde Park company has exclusive privileges in 
the city of.bcranton, the territory of the defendant company being the 
larger, we are of the opinion that its charter is in legal effect as though 
the city of Scranton were in express terms excepted from the territory 
in which the defendant is to transact its business. In stich case the 
exclusive rights of the Hyde Park company can be asserted otherwise 
than by the revocation of the defendant's charter, and we see no reason 
for wholly ousting the latter from its corporate functions and destroy- 
ing its corporate existence. 

Nor will it do to say that the defendant claims the right to supply 
gas in the city of Scranton and may hereafter assert such claim otf right 
by laying pipes and distributing and selling gas there, and that therefore 
it should be deprived of its charter. The defendant, in its answer, 
"denies that it has proceeded to erect its plant and lay its pipes for 
the purpose of the manufacture and sale of gas within the city of 
Scranton." The replication aver that the defendant **has made applica- 
tion to the councils of the city of* Scranton for leave to lay its pipes and 
mains in the streets of said city and to construct a plant for the manu- 
facture and supply of gas to the public in said city." The evidence be- 
fore us does not sustain even this allegatfon and gives no light hpon the 
subject except by way of inference from language used by defendant's 
counsel in the cross-examination of witness, W. VV. Scranton. It may 
l:e assumed, however, that such application has been made. What has 
become of it, we do not know. But even if granted, it merely evinces an 
intention on the part of the defendant company to enter upon its busi- 
ness in the city of Scranton and is not of itself such a usurpation of 
franchises or violation of duty as would require the court to visit upon 
it a forfeiture of its charter. As was said by Mr. Justice Sharswood in 
Com. vs. Pittsburg and Connellsville R; R. Co., 58 Pa. 26, 45, "No mere 
intention or purpose in a corporation to violate its duty can constitute a 
case of forfeiture. Its officers and .managers have, like individuals, a 
locus penitentise. They may avail themselves of it. The design clearly 
evinces to do an unlawful act may justify the interposition of a court of 
equity by a process of injunction, but it would be unjust, before the act 
was consummated, to visit the cori)orate body itself with the extreme 
penalty of civil death and confiscation." 

We are therefore of the opinion that the defendant company has 
the right to exist as a corporation. 

3. But we are asked bv counsel for the "common wealth to hold : 
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"If the defendant, the Consumers' Gas company of Scranton, is entitled 
to exist as a corporation for the manufacture and supply of g^s to the 
public in any part of the territory embraced within the county of Lack- 
awanna, it is nevertheless not entitled to have and enjoy the franchises 
and privileges of a corporation for the purpose of the manufacture and 
' supply of gas within that part of said county embraced within the 
limits of the city of Scranton, and to that extent judgment of ouster 
should be entered against it." Our answer to this proposition is that in 
part contained in what we hai^ already said. The jurisdiction of courts 
of Common Reas in quo warranto proceedings is purely statutory and 
limited ; Com. vs. Skinner, 14 Co. CjL 347. In our opinion the defendant 
has a right to exist as a corporation, and, that being so, our power is 
limited to the case set forth in the last clause of sub-pslragraph V. Sec. 
2, of the act of June 14, 1836, viz. : "In case any corporation * * < 
shall exercise any power, privilege or franchise not granted or apper- 
taining to such corporation." But to merely claim a franchise is not to 
"exercise" it. There must be more to give us jurisdiction under the 
clause quoted. Thei-e must be actual user, and, as we have seen, the de- 
fendant company has not in any legal sense "exercised" any power, 
privilege or franchise within the disputed territory, ahd has at most done 
nothing beyond applying to the city councils of Scranton for permission 
to enter a field in which exclusive rights are claimed by another com- 
pany. The time has therefore not come for us to oust the defendant 
corporation from a franchise which it has not yet exercised. The view, 
we thus take is supported by the language of the Supreme Court in de- 
ciding the case of IJpdegrarf vs. Crans, 47 Pa. 103. It was there held 
that bill in equity does not lie to restrain pefsons claiming to be borough 
officers from entering upon the offices claimed by them. The court, 
through Thompson, J., said: "Quo warranto is the specific statutory 
remedy for such a case. But it is alleged that the appointees had not 
entered upon, or exercised, or attempted to exercise, the duties of their 
offices when the bill was filed. If that be so, it only shows that the 
plaintiflF moved too soon. He should have waited, and if they never en- 
tered or usurped the exercise of authority under their appointments, no 
harm would have been done^;'15ut if they -did, that moment the law 
would aflFord an ample remedy by quo Warranto for trying their right' 
In Cleaver vs. Com., 34 Pa. 283-284, the court said : "The word 
'exercise' has an established legal meaning, and is here the equivalent 
of 'usurp,' except that it includes the idea of actually executing the office 
thus usurped." 
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Our view is also supported by the English and American cases 
under Stat. 9 Anne. c. xx (Robert's Dig. 391), and similar statutes. In 
Rex. vs. Whitwell, 5 T. R. 85, Buller, J., said : "No* instance has been 
produced in which the court have granted an information in the natrre 
of quo warranto, where the party against whom it was applied for lias 
not been in 'actual possession of the office. No such instance can have 
happened ; and all the cases cited are the other way. In Rex. vs. Pon- 
sonby the court expressly held ;that there must be a user as well as a 
claim in order to found such an application. This is evident from the 
very nature of the case." To the same effect are Rex. vs. Ponspnby, i 
Ves. Jr. I ; Regv vs. Slatter, 11 A. & E. 505 ; People vs. Thompson, 16 
Wend. 655 ; People vs. Ferris, 77 N. Y. 326 ; Harris vs. Chosen Free- 
holders; 47 N. J. L. 454 ; Roberson vs. Bayonne, 52 Id. 326 ; Osgood vs. 
Jones, 60 N. H; 382. In People's vs. Thompson, Nelson, C. J., deliv- 
ering the opinion of the court, said: "The language of the statute so 
far as concerns this case is as follows : An information in the nature 
of a quo warranto may be filed, etc., 'where any person shall usurp, in- 
tnide into or unlawfully hold or exercise s^ny public office, civil or mili- 
tary, or any franchise within this state' or 'where any association or 
number of persons shall act within this state as a corporation without 
being legally incorporated.' The first clause seems obviously to require 
something beyond a claim to an office, or to the exercise of a franchise, 
to authorize the institution of proceedings : and the last confines the pro- 
ceedings expressly to the case of persons acting as a corporation. To 
'usuxp, intrude into or unlawfully hold or exercise' an office of a fran- 
chise, which last term may include corporate powers, means to take 
possession of the office of franchise without right or unlawfully to hold 
or use the same after possession has been rightfully or wrongfully ac- 
quired. The words of the statute where taken from 9th Anne, c. 20, 
Sec. 4, uhder which act it has been repeatedly determined there must 
be a user or possession of the office or franchise, to authorize the infor- 
mation, and that a mere claim is insufficient," citing authorities. 

Most of the above cases relate to offices, but the principal is the 
same as applied to corporate or other franchises. Quo warranto will not 
lie unless there is an actual wrongful possession and user of the office 
or franchise, and a mere claim of right is not enough ; see 23 A. & E. 
Ency., 2d ed., p. 601. The very recent case of attorney general vs. R. R. 
Co,, 93 Wise. 6047 is closely in point. There the defendant company 
was held to be lawfully iricorporsited, but it wans alleged that an act of 



382 LACKAWANNA^JURIST. 

assembly conferring upon it franchises, which the company claimed the 
right to exercise, was unconstitutional, and it was Sought to oust the 
company from said franchises. But the court held that, no actual 
exercise of the franchises having occurred, it was without jurisdiction. 
Pinney, J., delivering the opinion of the court, said : "This court has no 
jurisdiction of a mere claim to exercise corporate rights, privileges or 
franchises. To usurp, intrude into, or unlawfully hold or exercise an 
office or franchise, which last term may include corporate powers, 
means to take possession of the office or franchise without right or un- 
lawfully hold or use the same after possession has been rightfully or 
wrongfully acquired." And, after referring to some of the authorities 
above cited, he continued : "An information in the nature of quo war- 
ranto can not be maintained against a . corporation for what it may 
intend or threaten to do. This information does not present any actual 
practical question in these respects for the judgment of the court, and 
no judgment of exclusion could possibly be framed upon such alle- 
gations." ' 

The language last quoted is applicable here. The point put by 
counsel for commonwealth and above q'uoted is in effect a request that 
we construe d^'fendant's charter and hold that defendant's rights under 
it do not Cvvlcnu to the city of Scranton ; and this we do not believe is the 
proper function of the writ of quo warranto, at least under the statute of 
1836, conferring jurisdiction to such proceedings upon the courts of 
Common Pleas. 

CONCLUSIONS OF LAW. 
We therefore conclude : 

1. That the Hyde Park Gas company has not exclusive franchise 
in the city of Scranton, and therefore the charter of incorporation of 
the defendant company is good and valid, and judgment ought to be 
entered in favor of said company. 

2. Even if such exclusive franchise in favor of the Hyde Park 
Gas company, the territorial limits of the defendant company being 
larger than the city of Scranton, the existence of such exclusive 
franchise is no ground for declaring the charter of incorporation of the 
defendant company wholly invalid and ousting it from its corporate 
existence. 

3. The defendant company having exercised no franchise within 
the city of Scranton, this court has no jurisdiction to oust it from the 
franchise which it merely claims to possess, but has never exercised. 
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In accordance with these conclusions the prothonotary is directed to 
enter judgment in favor of the defendant and against the common- 
wealth, unless exceptions are filed within thirty days. 



In the Court of Common Pleas of Lackawanna County, No. 48, 

November Term, i8p6. 

RULE FOR A NEW TRIAL. 

Continental Trust Company vs. B. M. Winton, Administrator, &c. 

The Act of May 11, 1901. P. L., 172. regrulates the bona fide a0ai«nment of any 
. mortgage or contract from a foreign corporation to any citixen of the State of 
Pennaylyanla. or to any other corporation. 

Messrs. Willard, Warren & Knapp for plaintiff. 
Messrs. Bums & Martin for defendant. 
Opinion by Edwards, P. J., Jan. i8, 1904. 

We have not changed the views we entertained at the trial as to 
the merits of this case. The binding instructions- given to the jury to 
find for the defendant were so given after an exhaustive argument on 
lx)th sides, and after sufficient opportunity to consider and determine 
the* questions before us. At the argument of the rule for a new trial, 
as well as at the argument during the trial, the defendant relied in the 
main on the correctness of two propositions advanced in his behalf : 

1. That the mortgage and the agreements between the parties con- 
stituted a sale of the coal in place, to be paid for according to" the terms 
agreed upon, vizv, fifteen cents per ton until all the merchantable coal 
was mined; and that it follows, if all the coal was mined that could be 
mined, before the mortgage was paid the liability of the mortgagor 
ceased. 

2. That original mortgagee, the New York and Scranton Con- 
struction Company, being a corporation organized under the laws of 
New Jersey, and having no authority to do business in Pennsylvania, 
had no. power to take the mortgage nor to enter into the agreements 
which are evidence in this case. 

We are of the opinion that both of these contentions are untenable. 
As to the first proposition, we state that the only reasonable construc- 
tion which can be placed on the mortgage and the two agreements, all of 
which constituted the contract between the parties, is the one adopted 
by us at the trial. The controlling purpose of the transaction was to 
enable Winton to develop his coal land. To assist' him to do this, the 
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, New York and Scranton Construction Company, and the assignee of 
its mortgage, the New York, Susquehanna & Western Railroad Com- 
pany, from time to time, as the mining improvements progressed, ad- 
vanced to him about seventy-fiv^ thousand dollars. The mortgagee, 
by the terms of the agreement, was to buy and pay for the coal mined, 
deducting from the price of each ton fifteen cents to apply on the mort- 
gage. The land pledged in the mortgage as security was an undivided 
half of a much larger tract of coal land than the one from which the 
mining was done. Notwithstanding the vigorous argument of the 
counsel for defendant, our conviction as to the nature of the contract 
between the parties remains unshaken. 

But, says the defendant further, the New York and Scranton Con- 
struction Company was a foreign corporation ; it had no right to enter 
into the contract in question ; could take no mortgage ; the whole trans- 
action was ultra vires. In considering this proposition it is desirable to 
bear well in mind certain dates. The mortgage to the Construction 
Company is dated October 3, 1882; the assignment of the mortgage to 
the New York, Susquehanna and Western Railroad Company, a Penn- 
sylvania corporation, is dated January 26, 1883, which is less than four 
months after the date of the mortgage. The subseqr -nt assignments of 
the mortgage are not material. It appears that ne-trly all, if not all, of 
the money advanced on the mortgage, was paid by the assignee of the 
mortgage, a corporation of our own state. Whatever argiiment might 
be based upon the corporate incapacity of the Construction Company 
to take a mortgage in Pennsylvania, it appears to us that it comes with 
ill grace from the defendant to raise such a question at this late day. In 
our view of the case, we do not think it necessary for us to tronsider 
this point; because we think the matter is cured by the act of May 11, 
1 90 1, P. L. 172, which reads as follows: 

"That whenever a foreign corporation, not having complied with 
the provisions of the act to which this is a supplement, shall have as- 
signed bona fidely any mortgage or contract to any citizen of the State 
of Pennsylvania, or to any other corporation, any such person or cor- 
poration, being the assignee or successor of such delinquent foreign 
corporation in the holding of any mortgage, obligation or contract so 
assigned, may enforce the same in the courts of this State, notwithstand- 
ing such delinquent assignor foreign corporation has heretofore failed 
to file the statement and obtain the certificate required by the act to 
which this is a supplement : Provided, Thit the provisions of this act 
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fehail not apply to any assignment of any contract or mortgage unless 
such assignment shall have been made ten or more years prior to the 
passage of this act." - 

Counsel for defendant look with suspicion on this act of assembly. 
They surmise that it was passed to meet the exigencies of the present 
case. The act. is certainly general in its terms, and we know of no 
reason why it should be declared unconstitutional. We think it covers 
one of the questions now before us. 

We have briefly referred to the only matters argued on the rule 
for a new trial. . We, therefore, discharge the rule in this case and ' 
refuse a new trial* 



An author who permits the publication in a magazine of chapters 
of a book on which he has a second copyright without any motive other 
than the general notice by the. publishers of the magazine of a copy- 
right of its matter is held, in 'Mifflin vs. R. H. White Co. (C. C. App. 
I St C.) 61 L. R. A. i;j4i to lose his exclusive' rights under his copy- 
right. 



^ The right to challenge a juror for disqualification is held, in 
Queenan vs., Oklahoma (Okla.) 61 L. R. A. 324^ not to be a constitu- ^ 
tional right which cannot be waived, but to be a statutory right which 
may be waived by defendant or his counsel. 



In computing the damages for the breach of a contract to furnish 
the dresses for the trousseau of a bride of wealth and high social stand- 
ing, it is held, in 'Lewis vs. Holmes (La.) 61 L. R. A. 274, that the court 
will take into consideration, not alone the. disappointment of the bride, 
and her mortification and humiliation in going to her husband unpro- 
vided with a suitable trousseau, but also the fact that entertainments 
had been planned in her honor on her wedding tour, and at her arrival 
at the home of her husband, which entertainments she was obliged to 
forego for want of the dresses. 



One who has sold his property to a combination, and been placed in 
possession as agent of the purchaser, is held, in Gilbert vs. American 
Surety Co. (C. C. A. 7th C.) 61 L. R. A. 253, .to have no right, after 
years of service under that agreement, to repudiate the contract and 
reclaim the property on the ground that the contract under which the- 
sale was effected was in restraint of trade. 
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In the Court of Common Pleas of Lackawanna County, No. 148, 

March Term, 1903. 

RULE TO QUASH WRIT OF FOREIGN ATTACHMENT. 

The Bethlehem Steel Company vs. The Damon Safe and Iron Works 
Company, Defemlant, and The County Savings Bank 
and Trust Company, Garnishee. 

Defendant was declared insolvent by the United States Circuit Court. Coupled with 
the order was an Injunction order restraining creditors of the insolvent from 
iAterferinflr with the custody at the property by attachment. 

Afterwards plaintiff caused attachment to issue and certain assets in the hands of 
the receiver to be attached by the sheriff. 

Held: The property attached being In control and custody of another court by the 
hands of its ofllcer was beyond the reach of process issued out of the Court 
of Common Pleas. 

Messrs. Watson, Diehl & Kemmerer for plaintiff. 
Messrs. Willard, Warren & Knapp for defendant. 
Opinion by Newcomb, A. L. J., January 18, 1904. 

By proceedings had in the United States Circuit Court for the 
District of Massachusetts the defendant company. was adjudged to be 
insolvent and all its assets within the jurisdiction of the court commit- 
ted to the care and custody of John R. Prescott, who was appointed 
receiver and who duly qualified as such. By supplementary proceedings 
in the same court for the Eastern as well as the Middle District of 
Pennsylvania, founded upon the decree of insolvency, Prescott was 
appointed receiver of all and singular the assets of the insolvent in each 
of said Pennsylvania Districts where he also qualified as such officer 
according to the terms of the respective orders of the Courts. Coupled 
with the order in each case an injunction order was made restraining 
creditors of the insolvent ccmpany from interfering with the custody 
of the property by attachments. 

Afterwards this plaintiff brought this suit and caused certain of 
the assets so committed to the hands of. the receiver in this, the 
Middle District of Pennsylvania, to be attached by the sheriff of this 
county. 

These, as we view the case, are the essential facts, and are clearly 
shown by the petition of the receiver — who was allowed to intervene — 
the defendant's answer, and the depositions taken in support of the 
rule. Some other facts were brought to our attention and discussed at 
the argument, but they are all subordinate to those above stated. 

It appears, therefore, that at the time the writ issued the property 
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in question was in the control and custody of anothfr court by the 
hands of its officers. Jt was then beyond the reach of process issued 
out of this court. To maintain the writ under that state of facts would 
be to promote an unseemly conflict of official authority, as well as to 
assert an unwarranted jurisdiction over the subject matter in dispute, 
and to countenance the interference on part of creditors of the insolvent 
with the proceedings of another court in disregard of the injunction 
order which we must assume it had power to make. 

The rule is. therefore, made absolute, and the writ quashed. 



^n the Court of Common Pleas of Lackazvanna County, No. 2^4, 
May Term, 190^. 

RULE TO OPEN JUDGMENT. 

City of Scranton vs. Richard Gilgallon, et ai. 

In 1897 the city filed a municipal lien against a lot of land. In 1898 the de- 
fendant became owner of the said lot of land by purchase at a sale in 
partition proceedings. ' In October, 1903, a lev. fa. went out to bring the 
lot to sale on said municipal lien. 

Defendant claims the lien was divested by the sale in partition proceedings, 
as the »rice realized was sufficient to pay it with all other incum- 
brances. 

Defendant further averred that there was a material alteration of the record, 
in respect to the lot number, since the lien was filed. 

Held: Upon a rule to open Judgment that the defendant can avail herself of 
the first ground in defense to an action of ejectment brought on the 
sheriffs title if the land should so to sale on the judgments 

Second: That an averment as to an alteration must be specific to warrant 
the court in saying it makes out a prima facie ccuse against the integ- 
rity of the record. 

When the record shows that the petitioner is not connected with the lien 
otherwise than by praecipe when he sought to put it in Judgment, it is 
clear* that there is a material variance between the record and the 
writs; that is, there is no record to support t^ie writs and the Judgment 
entered thereon. 

D.. J. Davis, City Sfolicitor, for city. 

Willard, Warren & Knapp for defendant. 

Opinion by Newcomb, A. L. J., January i8, 1904. 

A municipal lien was filed by the city to secure a sewer assess- 
ment against a lot on Capouse avenue as the property of Richard 
Gilgallon. This was in. 1897. On the 2d of April, 1903, a scire facias 
was issued thereon .against Gilgallon and Mrs. Hughes. This was 
followed by an alias to the September Term, 1903, against the .same 
persons. Both writs were returned nihil, etc., and thereupon judgment 
was entered sec. reg. A lev, fa. went out on the 9th of October to 
bring the lot to sale. November 2d, upon petition of Catherine Hughes, 
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this rule was granted and the sale stayed pending its dispostion. The 
petitioner shows her interest by averring that in 1898 she became the 
owner of the land by purchase at a master's sale in partition proceed- 
ings. She claims the lien was by that sale divested inasmuch as the 
price realized was sufficient to pay it with all other incumbrances. For 
that reason she asks that the judgment be opened. It is also averred 
in the petition that there has been a material alteration of the record in 
respect to the lot number since the lien was filed. No answer having 
been filed, the allegations of fact as set forth ii;i the petition are taken 
to be true. 

As to the first ground upon which the petitioner ' relies it is not 
clear th^i it can be set up in this way as She can avail herself of it in 
defence to an action of ejectment brought oh the sheriff's title if the. 
land shpuld go to sale 'on the judgment. 

As to the alleged alteration the averment is too general to warrant 
us in saying it makes out a prima facie case against the integrity of the 
record. Referring, however, to the fact that Mrs. W. Hughes iS not 
connected with the lien otherwise than by praecipe of .counsel when he 
sought to put it in judgment, it seems clear that there is a material 
variance between the record and the writs; in other words, that there 
is no record to support the writs and the judgment entered thereon. 

Whether the petitioner and Mrs. W. Hughes, against whom the 
judgment stands, are one and the same persoi^ does not appear,* but 
having shown her interest we modify the rule so that it shall be a rule ' 
to show cause why the petitioner shall not have leave to intervene and 
make defence pro inter esse suo and the judgment stricken 'off as to Mrs. 
W. Hughes. Thereupon the rule is made absolute. 



The giving of a note secured by deed of trust to a husband ^nd 
wife jointly to secure repayment of a loan, a portion of which was 
advanced by each, is held, in Johnston vs. Johnston (Mo.) 61 L. R. A. 
166, not to create an estate by entirety, where, by statute, a man has 
no control of. his wife's property. 



A suit in equity to enjoin a judgnlent ci:editor from prosecuting a 
multiplicit}' of proceedings in garnishmeii* to subject exempt wages of 
laborers, mechanics, and clerks to' the payment of his judgment is held, 
in Siever vs. Union P. R. Co. (Neb.) 61 L. R. A. 319, to be main- 
tainable. 
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